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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR
BARRIO DE TUBAC

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS and
EASEMENTS is e..ccuted to be effective as of the 9 day of January, 1998, by Lawyers Title of
Arizona, an Arizona Corporation. as Trustee under Trust 7856-T (hereinafter "Declarant") whose
sole beneficiary is BACA FLOAT LAND DEVELOPMENT LIMITED PARTNERSHIP, an
Arizona limited partnership .

RECITALS

A. Declarant is the owner and developer ofapproximately fifty (50) acres of land located
east of Interstate 1-19, near Tubac, Arizona, shown on the Block Plat, as hereinafter defined, known
and developed under the name "Barrio De Tubac".

B. Declarant desires to develop Barrio De Tubac in stages as a planned area development
with residential and commercial areas, together with reurutional areas, developed and undeveloped
open spaces, pedestrian and equestrian and/or foot-trails, nature trails, paths, and other facilities.

C. As part of the development of Barrio De Tubac and without obligation so to do,
Declarant intends to dedicate portions of Barrio De Tubac to the public and to record various
additional covenants, conditions. and restrictions in the form of separate Tract Declarations, which
shall cover the portions of Barrio De Tubac specified in such Tract Declarations.

D. Declarant desires and intends that the Covered Property shall be held, sold, and
conveyed subject to the casements, restrictions, covenants, and conditions in this Declaration, which:
(i) are for the purpose ofprotecting the value, desirability, attractiveness, and natural character of
the Covered Property ; (ii) shall run with all of the real property comprising the Covered Property;
(iii) . shall be binding upon all parties having any right, title, or interest in any part of the Covered
Property ; and (iv) shall inure to the benefit of all parties having any right, title, or interest in any part
of the Covered Property, and their successors and assigns.

E. Declarant desires to form an Arizona nonprofit corporation to be known as the "Barrio
De Tubac Owners Association," which shall be the "master association" (excluding all Subsidiary
Associations) for the purposes of, among other things : (i) holding title in fee or otherwise to the
Common Areas ; (ii) preserving the values and amenities of the Covered Property, in regard to which
the Association shall be delegated certain powers to administer and maintain the Common Areas and
enforce this Declaration and the Development Guidelines adopted pursuant to this Declaration ; and
(iii) establishing, collecting, disbursing, and enforcing the Assessments and other charges imposed
or created in this Declaration .
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F. In regard to Deciarant's formation of the Association and without obligation so to do.

Declarant may, in Declarant's sole discretion, seek approval of this Declaration and of the
Association by FIR, VA . FNMA, FHLMC, or any other Agencies whose approval Declarant deems
necessary or desirable in Decl .-trant's sole discretion.

G. Until such time as the Association is incorporated, Declarant shall and does hereby
reserve to itself, its succgssors and assigns, the right to exercise the powers, rights, and duties granted
to or imposed upon the Association under this Declaration.

NOW, THEREFORE, Declarant hereby declares, covenants, and agrees as follows:

As used in this Declaration, the following terms shall have the following meanings:

1 .1 "Additional Covenants" shall mean the covenants., tczu'ictions, reservations charges.
servitudes. assessments, conditions, liens, or easements in addition to those provided for in this
Declaration that are provided for in any Tract Declaration or any recorded contract, deed.
Declaration, or other instrument that may be permitted under this Declaration.

1 .2

	

"Additional Property" shall mean the real property more particularly described in
Exhibit A hereto, and any development to be completed thereon.

	

1 .3

	

"Affiliate" shall mean a Person controlled by, controlling, or under common control
with Declarant.

	

1 .4

	

"Agency" or "Agencies" shall mean FHA, VA, FNMA . FHLMC, and any other
governmental agencies or financial institutions.

	

1 .5

	

"Annual Assessments" shall mean the regular annual assessments levied by the Board
pursuant to Section 8 .2 of this Declaration.

	

1 .6

	

"Apartment Parcel" shall mean a Parcel designated in a Development Site Plan or a
Tract Declaration for use as a Residential Apartment Development.

	

1 .7

	

"Apartment Unit" shall mean a Dwelling Unit located within an Apartment Parcel.

	

1 .8

	

"Articles " shall mean the Articles of Incorporation of the Association, as amended
or restated from time to time, on file with the Arizona Corporation Commission .
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1 .21 "Commercial Condominium" shall mean a condominium for nonresidential use

established pursuant to Arizona Revised Statutes, Section 33-1200 et. seq, as amended from time
to time, but shall also include a commercial condominium that-includes a residential component.
such as a downstairs business and upstairs living quarters.

1 .22 "Common Areas" shall mean all real property and the improvements or amenities
thereon and all personal property and facilities that shall from time to time be owned, controlled, or
operated by theAssocihtion, including but not limited to areas used for landscaping, flood control.
drainage, bicycle or jogging paths . parks, recreational areas, open spaces . walkways, equestrian
trails, and pedestrian and vehicular ingress and egress including real property to be dedicated to the
public upon expiration of a period of time, but only until such real property is dedicated, and real
property upon which the Association has been granted and accepted easements for construction,
maintenance, or repair.

1 .23 "Condominium Parcel" shall mean a Parcel designated in a Development Site Plan
or a Tract Declaration for use as a Residential Condominium Development

1 .24 "Condominium Unit" shall mean a "unit" in a "Residential Condominium
Development ". together with any appurtenant interest in all "common elements", as such terms are
defined in Arizona Revised Statutes, Section 33-1200 et . seq, as amended from time to time.

1 .25 "Covered Property" shall mean Barrio De Tubac, Blocks 1-10 and Common Area A,
B and C, and such portions of the Additional Property as may be annexed pursuant to the provisions
hereof.

1 .26 "Declarant" shall mean Lawyers Tale of Arizona. an Arizona Corporation, as Trustee
under Trust T- 7856 and its successors and assigns who are in writing so designated by Declarant
as successors to all or a part of Declarant's rights hereunder. Such rights are assignable and may be
exercised by Declarant's trust beneficiary.

1 .27 "Declaration" shall mean this Declaration of Covenants, Conditions, Restrictions and
Easements for Barrio De Tubac, as amended or supplemented from time to time.

1 .28 "Delinquent Amount" shall mean any Assessment, or instillment thereof, not paid
when due.

1 .29 "Design Review Committee" shall mean the committee formed pursuant to Article 4
of this Declaration.

1 .30 "Development Area Classification" shall mean a classification contained in the Barrio
De Tubac Area Development Plan designating the type of development and the uses that may exist
upon portions of the Covered Property.

t,$P.. {t:.?~i.i ,	 :S
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1 .31 "Development Guidelines" shall mean the guidelines promulgated by the Board
pursuant to Section 4 .11 of this Declaration:

1 .32 "Development Site Plan" shall mean a site plan . covering all or any portion of the
Covered Property, that is prepared in accordance with the requirements of the Plan and the Santa
Cruz County Zoning Code, as it may be amended from time to time, approved by the County or any
other governmental eptity having the authority to approve and regulate site plans to be located in the
County (including without limitation any landscape and irrigation plans), recorded after the
recording of this Declaration, and subordinate to this Declaration . No Development Site Plan may
conflict with the Plan nor be processed without the approval of Declarant.

1 .33 "Dwelling Unit" shall mean any building, or part thereof, situated upon a Lot or
Parcel and intended for use and occupancy as a residence by a Single Family, excluding any model
home or model apartment until such model home or model apartment has been sold or leased for use '
and occupancy as a residence by a Single Family.

1 .34 "Eligible Insurer or Guarantor" shall mean a governmental insurer or guarantor ofa
First Mortgage who has requested notice of certain matters from the Association in accordance with
Section 16 .1 of this Declaration.

1 .35 "Eligible Mortgage Holder" shall mean a First Mort gagee who has in writing
requested notice of certain matters from the Association in accordance with Section 16 .1 of this
Declaration.

1 .36 "Exempt Property" shall mean portions of the Covered Property not subject to
Assessments, including property of the Declarant, which initially shall be the following areas now
or hereafter located within Barrio De Tubac:

1 .36 .1 all Government Property;

1 .36 .2 a Parcel restricted to use as a school or church, unless and to the extent that
the applicable Tract Declaration or other appropriate recorded instrument indicates such a Parcel is
subject to Assessments:

1 .36.3 all Common Areas for so long as Declarant or the Association is the owner
thereof; and

1 .36 .4 all Limited Common Areas;

1 .37 "FHA" shall mean the Federal Housing Administration.

1 .38 "FHLMC" shall mean the Federal Home Loan Mortgage Corporation .



1 .39 "First Mortgage" shall mean any mortgage or deed of trust on any Lot or Parcel, or
portion thereof, with first priority over any other mortgage or deed of trust encumbering such Lot
or Parcel . or portion thereof.

1 .40 "First Mortgagee" shall mean the holder of any First Mortgage.

1 .41 . "FNMek" shall mean the Federal National Mortgage Association.

1 .42 "Funds" shall mean all funds and property collected and received by the Association
from any source.

1 .43 "Government Property" shall mean all land and improvements owned by or dedicated
to a public or governmental agency or authority for so long as the public or governmental agency or
authority is the owner or beneficiary thereof, except for land or improvements, or both, owned or
operated by a public or governmental agency or authority acting in a proprietary capacity or owned
or operated as a Dwelling Unit.

1 .44 "Index" shall mean the Revised Consumer Price Index for All Urban Consumers
published by the Bureau of Labor Statistics of the United States Department of Labor . for U .S . City
Average, All Items (1983/1984 = 100); "Beginning Index" shall mean the Index published for
October, 1997 and "Comparison Index" shall mean the Index published for October of the then
current Assessment Period.

1 .45 "Limited Common Areas" shall mean all areas of any Parcel now or hereafter
designated on a Development Site Plan, Tract Declaration, or recorded subdivision plat as an area
to be used in common by some or all of the Owners or Occupants of a particular Parcel or
subdivision but not by all Owners or Occupants of the Covered Property;

1 .46 "Lot" shall mean:

1 .46 .1 an area of tell property designated as a "lot" on a Tract Declaration, excluding
Common Area, or on a Development Site Plan or recorded subdivision plat approved by Declarant
covering any Parcel, or a portion thereof, which area of real property is limited by a Tract
Declaration. Development Site Plan, or other recorded instrument . to Single Family Residential Use;

1 .46 .2 a Condominium Unit ; or

1 .46 .3 an Apartment Unit.

1 .47 "Maintenance Assessments" shall mean the assessments, if any, levied by the Board
pursuant to Sections 8 .6 and 11 .2 of this Declaration .
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1 .48 "Maximum Annual Assessment" shall mean the amount established by or in

accordance with Section 83 of this Declaration.

1 .49 "Member" shall mean any Owner, including Declarant 1ur so long as Declarant is a
Class A or Class B Member.

, 1 .50 "Membfrship" shall mean the amalgam of rights and duties of Owners . including
Declarant, with respect to the Association.

1 .51 "Merger Candidate" shall mean any other nonprofit corporation whose objectives,
methods, taxable status, and format of operation are similar to those oL the Association.

1 .52 "Net Acre" shall mean a gross acre of Forty-Three Thousand Five Hundred Sixty
(43,560) square feet, or portion thereof, less dedicated rights of way for public roads. public and
private drainageways, and public utilities, and less Common Areas accepted for ownership by the
Association, if any . Net Acre computations shall be rounded to the nearest one-hundredth.

1 .53 "Non-Residential Parcel" shall mean a Parcel restricted under a Tract Declaration,
Development Site Plan, or other recorded instrument to Commercial Use, and a use consisting of
split residential and commercial uses, such as a Commercial Condominium that includes a residential
living component . Provided, however, that the allowance of Home Occupations pursuant to Section
5 .2 .2 shall not be construed to render a residential parcel a Non-Residential Parcel.

1 .54 "Occupant" shall mean:

1 .54.1 each Tenant who resides on the Covered Property and the licensees, guests,
and members of the immediate family of each Tenant who reside on the Covered Property;

1 .54 .2 each Owner who resides on the Cov erect Property and the licensees, guests,
and members of the immediate family of each Owner who -.side on the Covered Property ; and

1 .54 .3 such persons as the Board, in its absolute discretion, may authorize.

1 .55 "Owner" shall mean a record holder of beneficial or equitable title, and legal title if
legal title has merged with the beneficial or equitable title, to the fee simple interest in any Lot or
Parcel . Owner shall not include : (a) Persons having an interest in a Lot or Parcel merely as security
for the performance of an obligation or (b) a Tenant of a Lot or Parcel . Owner shall include a
purchaser under a contract for the conveyance of real property, a contract for deed, a contract to
convey, an agreement for sale, or any similar contract governed by A .R .S. § 33-741, sag ., through
which a seller has conveyed to a purchaser equitable title in a Lot or Parcel under which the seller
is obligated to convey to the purchaser the remainder of the sellers title in the Lot or Parcel, whether
legal or equitable, upon payment in full of all monies under the contract . Owner shall not include
a purchaser under a purchase contract and receipt, escrow instructions . or similar executory contract
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that is intended to control the rights and obligations of the oartics 'to executory contracts pending the

	

_
closing of a sale and purchase transaction. In the case et' Lots or Parcels the fee simple title to
which is vested in a trustee pursuant to a subdivision trust agreement or similar agreement, the
beneficiary of any such trust who is entitled to possessio.t of the Lot or Parcel shall be deemed to
be the Owner. If fee simple title ro a Lot or Parcel is vested in a trustee pursuant to A .RS. §§ 33-
801 et . seq., for purposes of this Declaration legal title shall be deemed to be held by the trustor or
the trustor's successor oC record, and not by the trustee . An Owner shall include any Person who
holds record title to a Lot or Parcel in joint ownership or as an undivided fee interest.

1 .56 "Parcel" shall mean any Block or parcel of land within the Covered Property other
than Common Area and Lots, as defined, and any portion. pad, or subparcel thereof, if such portion.
pad, or subparcel shall have been created by a parcel split or subdivision approved or pert :titted in
accordance with Section 5 .5 of this Declaration. A Parcel shall, prior to being used or improved, be
defined and limited to a specific development type or land use by a Tract Declaration . Development .
Site Plan, or recorded subdivision plat. Notwithstanding the preceding sentence, a Parcel or portion
thereof, other than a Non-Residential Parcel, shall cease being a Parcel upon recording of a
subdivision plat therefor dividing the land into Lou intended for ultimate use, sale or lease, in good
faith . In the case of the subdivision of the Covered Property into other residential parcels, such as
planning blocks or parcels which are intended to he divided into the future (such intent to be
determined by the Board in its reasonable discretion), or in the case of the annexation of land later
to be subdivided, such blocks or parcels shall be deemed Parcels and not Lots. In the case of a
staged development, the term "Parcel" shall include portions of a Block or Parcel and areas not yet
covered by a recorded subdivision plat or declaration of condominium creating Lots.

1 .57 "Party Walls" shall mean shared walls or fences between conti guous Lots or Parcels;

1 .58 "Person" shall mean a corporation, partnership . joint venture, individual . trust_ or any
other legal entity.

1 .59 "Plan" shall mean the Barrio De Tubac Area Development Plan in effect for Barrio
De Tubac, as adopted and amended from time to time by Declarant.

1 .60 "Recorded Assessment Lien" shall mean an Assessment Lien with respect to which
the Board has recorded a notice of lien covering the Delinquent Amount plus interest and accrued
collection costs against the applicable Lot or Parcel.

1 .61 "Recorded" or "Record" shall mean placing or having placed a document of public
record, or the act of recording, in the Official Records of Santa Cruz County, Arizona.

1 .62 "Residential Apartment Development" shall mean a development comprised of
Apartment Units and the surrounding area that is integrated into the development and is under the
same ownership .

8
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1 .63 "Residential Condominium Development" shall mean a development comprised of

Condominium Units and the surrounding Limited Common Areas.

1 .64 "Restriction Period" shall mean the period of twenty (20) years after the date this
Declaration is recorded.

, 1 .65 "Single gamily" shall mean a group of persons living together and maintaining a
common single nonprofit housekeeping unit, together with their domestic servants.

1 .66 "Single Family Parcel" shall mean a Parcel designated in a Development Site Plan
or a Tract Declaration for Single Family Residential Use, excluding Apartment Parcels and
Condominium Parcels.

1 .67 "Single Family Residential Use" shall mean use of the Covered Property for -
Dwelling Units.

1 .68 "Special Assessments" shall mean the assessments, if any, levied by the Board
pursuant to Section 8 .4 of this Declaration.

1 .69 "Special Use Fees" shall mean any fees charged by the Association for use of the
Common Areas.

1 .70 "Subsidiary Association" shall mean an Arizona nonprofit or profit corporation or
an unincorporated association, its successors and assigns, established for the purpose of administer-
ing and enforcing the provisions of any Tract Declaration.

1 .71 "Subsidiary Committee" shall mean any committee or group having a function
similar to that of the Design Review Committee and formed or created pursuant to a Tract
Declaration.

1 .72 "Taking" shall mean condemnation by eminent domain or sale or other transfer under
threat of condemnation.

1 .73 "Tenant" shall mean a Person occupying any part of the Covered Property under any
type of rental agreement, whether such rental agreement is within the definition set forth in A.R.S.
§ 33-1310(11) or not.

1 .74 "Tract Declaration" shall mean any declaration of covenants, conditions, and
restrictions or like instrument recorded after the recording of this Declaration in regard to one or
more Parcels or portions thereof, or group of Lots, by the Owner of such Parcels or portions thereof,
or group of Lots, that is subordinate to this Declaration.

1 .75 "VA" shall mean the United States Veterans' Administration.
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1 .76 "Visible From Neighboring Property .' shall mean, with respect to any given object.
that such object is or ,%ould be visible to a Person six (6) feet tall, standing at ground level on
neighboring property.

.

	

ARTICLE 2
PROPERTY AND PERSONS BOUND BY THIS DECLARATION

2.1 GeneralDeclaration . Declarant intends to develop Barrio De Tubac in accordance
with the Plan, as may be amended from time to time in the sole and absolute discretion of Declarant,
and to dedicate or convey to other Persons Lots, Parcels, or other portions of the Covered Property.
As portions of Barrio De Tubac are developed, Declarant, without obligation, may approve for
recordation one or more Tract Declarations that will, among other things, create Parcels, designate
Common Areas and Limited Common Areas, and establish such additional covenants, conditions,
and restrictions as may be appropriate for the respective portions of Barrio De Tubac . Declarant
hereby declares that all of the Covered Property is and shall be held, conveyed, hypothecated,
encumbered, leased, occupied, built upon, or otherwise used, improved, or transferr ed, in whole or
in part, subject to this Declaration and any Tract Declarations applicable thereto, as amended or
modified from time to time

. Notwithstanding the preceding sentence, except for any restrictions
imposed in this D"claration upon Owners and Occupants concerning the use and maintenance of
Covered Property and except as otherwise expressly provided in this Declaration . GovernmentProperty shall not be subject to this Declaration . This Declaration is declared and agreed to be in
furtherance of a general plan for the development and sale of the Covered Property and is established
for the purpose of enhancing the value, desirability, and attractiveness of the Covered Property . This
Declaration shall run with the Covered Property for all purposes and shall be binding upon and inure
to the benefit of Declarant, the Association, and all Owners and Occupants of the Covered Property
and their successors and assigns . Nothing in this Declaration or in any Tract Declaration shall be
construed to prevent Declarant from modifying any part of the Plan with respect to property as to
which a Tract Declaration has not been recorded, or from dedicating or conveying portions of Barrio
De Tubac for. uses other than as a Lot, a Parcel, or Common Area.

	

2.2

	

Owners and Occuoants Bound. Upon the recording of this Declaration, this
Declaration shall be binding upon all owners and Occupants of the Covered Property and their
successors and assigns, whether or not stated in any document or deed transferring any interest in
any Parcel or Lot to or from such owners or Occupants.

	

2 .3

	

Association Bound . Upon the incorporation of the Association, this Declaration shall
be binding upon and benefit the Association . and its successors and assigns.

2 .4 Subsidiary Associations Bound . Upon the incorporation or other formation of any
Subsidiary Association, this Declaration shall be binding upon and shall benefit such Subsidiary
Association, and its successors and assigns .





or transfer is in the best interests of the Covered Property or should Declarant determine that the said
Common Areas are no longer necessary or are a burden to the Association and that the interests of
the Association are best ser ved by disposing of same . Any sale or disposition of the Common Area
shall serve to extinguish any interests therein of Owners pursuant to the provisions hereof. The
rights of Declarant hereunder v,ith respect to Common Area shall include conveyance and dedication
to the public of roads, streets. drainageways, culverts, and sewer facilities, none of which shall
require the approval of any Owners or Members of the Association.

3 .2 Association's Richt of in gress and Egress. Declarant hereby retains and reser ves for
itself and the Association a nonexclusive easement for ingress and egress over the Covered Property
to enable Declarant, the Association, and their contractors . employees, representatives, and agents
to implement the provisions of this Declaration.

33 Water and Sewer Facilities Easement . Declarant hereby reserves for itself and its
agents, licensees, guests, invitees, successors, and assigns, and gran :s unto the applicable sewer and
water utility or company, a nonexclusive easement for the maintenance and repair of any water and
sewer lines dedicated to and accepted by such utility upon, or over any portions of the Covered
Property, Lots or Parcel.

Every Owner covenants at all times to remain in compliance with the rules and
regulations of the said public utility and acknowledges that the sewer lines servicing each Lot or
Parcel shall be maintained exclusively by the Owner of such Lot or Parcel, or by a Subsidiary
Association formed with respect thereto. Such maintenance shall include the ser vice line from any
Parcel to its point of connection with the septic or interceptor tank installed or to be installed within
the Covered Property . Damage or repair to any sewer hne prior to or at its point of connection with
the septic or interceptor tank. if a shared portion of the line, shall be sharer' equally by those using
the line or, in the case of an subdivision having a Subsidiary Association . by the Subsidiary
Associa•ion . Damage occurring at a point prior to such point of connection with the septic or
interr. . .ptu•: tank, and prior joining with any shared line, shall be maintained and repaired solely by
the O:.ner using same. Each Owner is hereby granted a perpetual easement over and across any
adjacent Lot or Parcel in order to maintain and repair sewer lines . and no permanent improvements
shall be constructed to impede such access, other than minor landscaping improvement and
driveways if approved by the Design Review Committee.

The Association shall maintain, repair and operate all septic or interceptor tanks, and
such maintenance shall be to a condition acceptable to the operating utility . The Association shall
have a perpetual easement over and across all Lots and Parcels in order to maintain and repair the
septic tanks, and no permanent improvements shall be constructed to impede such access . Further,
each Tract Declaration shall include specific provisions assuring such compliance with the
provisions hereof, and shall, unless waived in writing by Declarant, contain provision for a
Subsidiary Association to maintain and repair all components of any sewer or septic system
components located upon Lots and Parcels and not properly maintained by the Owner thereof .
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Rules and this Declaration. may delegate the Owner's or Occupant's nghts of use and enjoyment in
the Common Areas to family members, employees. customers, or guests subject to the limitations
set forth in this Declaration and in the Association Rules; provided, however, the Association Rules
may limit the number of Persons from a Non-Residential Parcel who may have access to the
Common Areas which are composed ofopen spaces, parks or recreation areas, if any.

.3 .5 Waiver f Usq. No Owner shall be exempted from personal liability for Assessments,
or the Owner's Lot or Parcel released from liens or charges arising under this Declaration or any
Tract Declaration, by waiver of any rights of use or enjoyment of the Common Areas.

ARTICLE 4
DESIGN REVIEW COMMITTEE

4.1 Organi7.tion of Design Review Committee. The Board shall establish a Design
Review Committee and shall adopt the procedural rules and regulations for the performance of the
duties of the Design Review Committee . The Design Review Committee shall be organized as
follows :

4 .2 Powers and Duties. The Design Review Committee shall have all of the powers,
authority, and duties conferred upon it by this Declaration or by the Articles, Bylaws, or Association
Rules, or by any Tract Declaration or similar recorded instrument approved in advanca by the Board.
Without limiting the generality of. the foregoing, it shall be the duty of the Design Review
Committee to consider and act upon all proposals or plans submitted to it pursuant to the provisions
of this Declaration or the Development Guidelines, including approval of all landscaping to be
planted or placed upon the Covered Property, to perform any other duties delegated to it by the
Board, and to carry out all other duties imposed upon it by this Declaration;

4 .3 Committee Composition. The Design Review Committee shall consist of three
regular members and one (1) alternate member . A member shall not be required to satisfy any
particular qualification for membership and may be a member of the Board, an officer of the
Association, or an officer, agent, or employee of Declarant;

4 .4 Alternate Members . In the event of the absence or disability o£ a regular member of
the Design Review Committee, the remaining regular members, even though less than a quorum,
may designate the alternate member to act as a substitute regular member for an absent or disabled
regular member for the duration of such absence or disability;

4 .5 Term of Office. Unless a member of the Design Review Committee has resigned or
been removed, his or her term of office shall be for a period of one (1) year, or until the appointment
of his or her successor . Any new member appointed to replace a regular or alternate member who
has resigned or been removed shall serve such member's unexpired term . Members of the Design



Review Committee who have resigned . been removed, or whose terms have expired may be

reappointed;

4 .6 Appointment and Removal. Except as provided in this Declaration, the right to
appoint and remove all regular and alternate members of the Design Review Committee at any time
shall be and is hereby vested solely in the Board ; provided. however, that no regular or alternate
member maybe rempved from the Design Review Committee by the Board except by the vote or
written consent of at least fifty-one percent (51%) of the members of the Board;

	

4 .7

	

Resienationg . Any regular or alternate member ofthc Design Review Committee may
at any time resign from the Design Review Committee by giving written notice thereof to the Board:

4.8 Vacancies . Except as provided in this Declaration, vacancies on the Desi gn Review

Committee, however caused, shall be filled by the Board . A vacancy or vacancies on the Design
Review Committee shall be deemed to exist in the case of the death, resignation. or removal of any

regular or alternate member, and

4.9 Control By Declarant. In order to enhance the aesthetic and economic value of the
Covered Property and to maintain uniformity of architectural and landscaping standards throughout
the Covered Property, until the Class B Membership ceases, or so long as Declarant own a single Lot
or Parcel within the Covered Property, whichever is later, Declarant shall have the right:

(a) to appoint all regular and alternate members of the Design Review Committee;

and

(b) to supplement and amend the Development Guidelines, as deemed necessary
by Declarant, but only to the extent that such changes are in general conformity with the standards
encompassed in this Declaration or a particular Tract Declaration.

4.10 Meetings and com pensation of Design Review Committer=. The Design Review
Committee shall meet from time to time as necessary to perform its duties hereunder . Subject to

Section 4.4 of this Declaration, the vote or written consent of a majority of the regular members shall
constitute the act of the Design Review Committee . The Design Review Committee shall keep and
maintain a written record of all actions taken by it. Although members of the Design Review,
Committee shall not be paid for their services, consultants hired by the Design Review Committee,
if authorized by the Board, may be paid for their services at the discretion of the Board.
Notwithstanding the foregoing, for so long as Declarant is in control of the Design Review
Committee pursuant to Section 4 .9 of this Declaration, members of the Design Review Committee
may be paid for their services at the discretion of the .Board.

14



4 .11 development Guidelines. Subject to the written approval of the contents thereof by
Declarant for so long as Declarant is in control of the Design Review C on .miace pursuant to Section
4 .9 of this Declaration, the Board shall adopt . and may from time to time amend, supplement, and
repeal, the Development Guidelines . The Development Guidelines shall interpret, implement, and
supplement this Declaration, and shall set forth procedures for Design Review Committee review
and the standards for development within the Covered Property . The Development Guidelines shall
have the same force a$d effect as the Association Rules . Notwithstanding the foregoing, Declarant
hereby reserves to ksclf the right to record Tract Declarations wherein Declarant shall have the right
to establish and enforce architectural standards for Non-Residential Parcels.

4 .12 .1 No building. fence, wall, pool . roadway, driveway, or other structure or
improvement, nor any excavation, grading, or other work, shall be commenced, erected, repaired.
or maintained within the Covered Property, nor shall any exterior addition or change or alteration
be made to or in any such structure or improvement, including, without limitation, awnings, patio
covers, antennas . exterior walls, fences, the color of any structure or improvement, or the drainage
or grading on any Lot or Parcel, except in compliance with plans and specifications therefor that
have been submitted to and approved by the Design Review Committee and any applicable
Subsidiary Committee in accordance with this Declaration and the Development Guidelines.

4 .12.2 No trees, hushes, shrubs, plants. or other landscaping shall be planted or
placed upon the Covered Property except in compliance with plans and specifications therefor that
have been submitted to and approved by the Design Review Committee and any applicable
Subsidiary Committee in accordance with this Declaration and the Development Guidelines.

4 .12 .3 No material changes or deviations in or from the plans and specifications for
any work to be done on the Covered Property, once approved by the Design Review Committee and
any applicable Subsidiary Committee, shall be permitted without approval of the change or deviation
by the applicable committees.

4 .13 Waiver. The approval by the Design Review Committee or any Subsidiary
Committee of any plans . drawings . or specifications for any work done or proposed, or for any other
matter requiring the approval of the Design Review Committee or any applicable subsidiary
Committee shall not be deemed to constitute a waiver of any right to withhold approval o£ any

similar plan, drawin g , specification, or matter subsequently submitted for approval.

4.14 Liability. Neither Declarant nor the Design Review Committee nor any member
thereof shall be liable to the Association, any Owner or Occupant .. or any other party for ally damage.
loss, or prejudice suffered or claimed on account of:

4 .14 .1 the approval or disapproval of any plans, drawings, or specifications, whether
or not defective;



Doc„ 718P.112-E 229
4 .14 .2 the construction or performance of any worm whether or not pursuant to

approved plans, drawings . or specifications:

4 .14 .3 the development of any Lot or Parcel : or

4 .14 .4 the execution and filing of any estoppel certificate or statement, whether or
not the facts therein are correct : provided, however, that with respect to the Liability of a member
of the Design Review Committee, such member has acted in good faith on the basis of the
information possessed by such member.

Without in any way limiting the generality cf
Section 4 .6, the Design Review Committee, or any member thereof, may . but is not required to,
consult with or hear the views of the Association or any Owner or Occupant with respect to any
plans, drawings, specifca:ions, or any other proposal submitted for review.

4 .15 Apnea( to Board. Except as provided in this Declaration, any owner or Occupant
aggrieved by a decision of the Design Review Committee may appeal the decision to the Board in
accordance with procedures to be established in the Development Guidelines . In the event the
decision of the Design Review Committee is overruled by the Board on any issue or question . the
prior decision of the Design Review Committee shall be deemed modified to the extent specified by
the Board. Notwithstanding the foregoing, for so long as Declarant retains control over the Design
Review Committee as provided in Section 4 .9 of this Declaration, no Owner or Occupant shall have
the right to appeal any decision of the Design Review Committee to the Board and the Design
Review Committee's decision shall be final.

4 .16 Ems• The Board may establish a reasonable processing fee to defer the costs of the
Design Review Committee in considering any requests for approvals submitted to the Design
Review Committee or for appeals to the Board, which fee shall be paid at the time the request for
approval or review is submitted.

4.17 lns; ectiorl . Any member or authorized consultant of the Design Review Committee,
or any officer. director, employee, or agent of the Association . may at any reasonable time and
without being deemed guilty of trespass enter upon any Lot or Parcel, after reasonable notice to the
Owner or Occupa .̂ : o£ such Lot or Parcel, in order to inspect the improvements constructed or being
constructed on such Lot or Parcel to ascertain that the improvements have been or are being built in
compliance with the Development Guidelines, this Declaration, and any applicable Tract
Declaration.

4.IS Dec!arant's Jurisdiction over the Desi g n R view Committee and Over Non-
Residential Parce! ; . Notwithstanding the other provisions of this Article 4 or any other provision of
this Declaration . Declarant shall• so long as it owns a single Parcel or Lot, have the ri ght without a
vote and without the consent of any other Person, to possess and exercise all of the rights and powers
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of the Design Review Committee (or the Beard or appropriate Subsidiary Committee, as applicable)
with respect to all Non-Residential Parcels and all buildings, fences . wails, pools, roadways,
driveways, and other structures, improvements and landscaping thereon (incladin„ but not limited
to. all exterior additions to or changes or al

:nations in any such structure or improvement) : provided,however, that such rights and powers as they relate to Non-Residential Parccis shall vest in and be
exercisable only by the Design Review Committee (or the Board or appropriate Subsidiary
Committee, as applicablg) upon the first to occur of

: (a) the date as of which approved buildings and
other improvements have been completed tas evidenced by certificates of occupancy issued by the
appropriate governmental authority), in accordance with plans and specifications approved by
Declarant, upon all Non-Residential Parcels and on all other property within the Covered Property
and within any land annexed hereunder designated for nonresidential purposes by the Plan, a Tract
Declaration or Development Site Han ; or (b) the date specified in a recorde, instrument executed
by Declarant expressly waiving its right to exercise the rights and powers conferred upon it by this
Section 4.18.

All decisions made by Declarant in its exercise of the rights and po'+ers conferred upon it
by this Section 4 .18 shall be final and binding and shall not be subject to appeal to . or review by, theBoard

. No variances of any of the restrictions set forth in this Declaration with respect to
Nonresidential Parcels and no consents or approvals required or permitted to be given by the Board,
the Design Review Committee, or any Subsidiary Committee pursuant to this Declaration relating
to Non-Residential Parcels shall be granted or given without the prior written consent of Declarant
until expiration of the Class B membership.

ARTICLE 5
LAND USE CLASSIFICATIONS, PERMITTED USES, AND RESTRICTIONS

5.1 Land ' e Classifications : Re ^uire nt of Tract Declarations and Development SitePlang. The Plan is merely conceptual and shall in no way be deemed a representation by Declarant
as to the manner in which the Covered Property shall be developed . Classification of land shownupon the Plan may change from time to time, and land shown thereon may be rezoned from one
classification to another, provided, however, that any change in the Plan shall be approved by
Declarant.

As portions of the Covered Property are readied for development in accordance with
the Plan. any number of land uses permitted by the applicable Development Area CIassification may
be fixed in a Tract Declaration . Each Tract Declaration shall be construed as a supplement to this
Declaration and as fully a part of this Declaration as if all of the provisions of the Tract Declaration
were set forth in this Declaration ; provided. however, that if any provision of a Tract Declaration is
inconsistent with any provision of this Declaration

. the provision of this Declaration shall control.
The land use restrictions established by a Tract Declaration shall not be changed except as
specifically permitted by Declarant. by this Declaration and by such Tract Declaration . Unless
otherwise specifically provided in this Declaration and subject to applicable zoning laws . the

17
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definitions and characteristics of the specific permitted and prohibited uses of the real property
within a particular portion of the Covered Property shall be set forth in the respective Traci
Declarations .

	

-

A Parcel shall, prior to being used or improved, be defined and limited to a specific
development type or land use by a 'Tract Declaration or Development Site Plan, as applicable,
approved by Declarant in acc2rdance with the provisions hereof : Declarant or the Class B Member
may require imposition of a Tract Declaration in any case where deemed appropriate in the sole and
absolute discretion of said Declarant or Class B Member, and may require adequate provisions for
assessments, maintenance of property and improvements, septic systems and appurtenances and such
other provisions as arc deemed proper.

No Condominium Parcel, Commercial Condominium . or subdivision containing
common area, may be developed nor shall a Tract Declaration therefor be approved, unless an
incorporated owners association is established for the maintenance and repair of common elements
or common area.

All Dwelling Units constructed upon portions of the Covered Property restricted to
Single Family Residential use by a Tract Declaration shall be constructed of first class materials, and
no manufactured, pre-fabricated or mobile homes shall be permitted.

I . - ti , . 1

Residential Uses. The following covenants, conditions, restrictions, reservations, easements and
rights shall apply to all Lots and Parcels included within the Covered Property that are not within
a Non-Residential Parcel, and to the Owners and Occupants thereof (except that no provision set
forth herein shall prevent the approval by Declarant or the Class B Member of Tract Declarations
for Apartment Parcels or Residential Condominium Development):

5 .2 .1 General . In the case of Lots restricted by a Tract Declaration to Single Family
Residential use. no structure whatsoever, other than one private, Single Family residence, together
with a private garage for not more than four cars and one guest residence, one gazebo, one tennis
court, one swimming pool . and one storage facility (all approved by the Design Review Committee
in accordance with this Declaration) shall be erected, placed, or permitted on any Lot.

The entire (but not less than) all of a Dwelling Unit may be leased to a Sin gle Family
Tenant from time-to-time by the Owner, subject to the provisions of this Declaration, any applicable
Tract Declaration, and the Association Rules;

5 .2 .2 Single Family Use : Home Occupations . Dwelling Units and Lots in Parcels
restricted by a Tract Declaration to residential use shall be occupied and used by the respective
Owners solely for private Single Family residential use of the Owner . his family, tenants and social
guests, or for Condominium or Apartment use . as applicable . and for no other purpose . No gainful
occupation, profession, trade or other non-residential use shall be conducted on any Lot or Parcel,
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	except that (a) Declarant may maintain sales offices, construction offices and sales models, and (b)

	

'=i

"Home Occupation" as permitted by this Section Means private consultation and
advice in trades and professions, and the sales or creation of art work and includes consultation by
professionals such as accountants, lawyers, and doctors, but no Lot nor any Dwelling Unit shall be
used for the full-time general practice of any profession, nor as a lodge, regular club meeting place.
religious . institution, revivalist . cult or sect meeting place, nor may the interior of any Dwelling Unit
be used for medical or surgical treatment or procedures.

An Owner or occupant residing in a Dwelling Unit may conduct a Home Occupation
solely within the private confines of a Dwelling Unit so long as : a) the existence or operation of the
business activity is not apparent from the outside of the Dwelling Unit, and no sound or smell from
the outside of the Dwelling Unit indicating the conduct of business is detectable ; b) the business
activity conforms to all zoning requirements; c) the business activity does not involve frequent or -
annoying traffic by persons coming on the Let or Parcel who do not reside therein or door-to-door
solicitation of residents of the Lot or Parcel ; and d) the business activity is consistent with the
residential character of the Lot or Parcel and does not constitute a nuisance or hazardous or offensive
use, nor threaten the security or safety of other residents of the Covered Property.

	

No Home Occupation may involve heavy equipment or machinery, manufacturing.

	

,a
.

drilling, burning or conversion of any garage or carport into a business office or room .

	

~
k:

	

No business by persons other than the Declarant or its successors and assigns . may

	

<'r 1
	result in any change to the exterior appearance of any Dwelling Unit or Lot, and no business

	

,r.S
conducted, except by the Declarant, shall involve signs, buildings or structures in addition to the,
dwelling unit .

The Board of Directors shall have the discretion to determine whether, in a particular
case. the conduct of a Home Occupation violates the provisions hereof . If such determination is
made, the Board of Directors shall have the authority to require that the Home Occupation in
question cease immediately.

Sales offices, sales models and construction offices utilized by the Declarant need not
be owned by either Declarant . Farther, sales models and sales offices may be utilized on the
Properties as sales models and sales offices for the benefit of other subdivisions of Declarant.

5 .2 .3 Animals. No animal, livestock, poultry, or fowl of any kind, other than a
reasonable number of generally recognized house pets, shall be maintained on or in any Lot or Parcel
and then only if they are kept or raised thereon solely as domestic pets and not for commercial
purposes . No domestic pets shall be permitted to make an unreasonable amount of noise or create
a nuisance . No farm animals, water fowl, or reptiles shall be permitted within the Covered Property.
No structure for the care . housing. or confinement of any permitted pet shall be Visible From

T~.3
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Neighboring Property . Notwithstanding the foregoing, no permitted pets s hall be kept on or in any
Lot or Ptucel that result in an annoyance to other Owners or Occupants in the vicinity;

5 .2.4 Maintenance of Landscartne and Drivenays. Unless otherwise provided in
a Tract Declaration, each Owner shall be responsible for the proper maintenance of all landscaping
in the following locations :

on the Owner's Lot or Parcel (including setback areas located thereon);

(b) portions of the Common Area adjacent to an Owner's Lot or Parcel
that are on the Lot's or Parcel's side of any wall erected on the Common Area : and

(c) public right-of-way areas between sidewalks (or bicycle paths or
equestrian trails) and the street curb on the Owner's Lot or Parcel, or other public or easement areas
adjacent to the owners Lot or Parcel, except that if the maintenance of such arms has been assumed •
in writing by the Association, a utility, or a governmental or similar authority, the owner shall be
responsible for such maintenance for only as long as such entities are not fulfilling their maintenance
responsibility .

As used in this Section 5 .2 .4, maintenance shall include but not be limited to
keeping the areas neatly trimmed, cultivated, and free of trash, weeds, and unsightly material.
Landscaping may be required to be placed on a Lot or Parcel within certain time frames established
by the Design Review Committee or an applicable Subsidiary Committee, if any . Each Owner shall
maintain in good condition and repair all paved and concrete areas, including driveways, roadways,
and parking areas, located on the Owner's Lot or Parcel;

5 .2.5 Repair of Buildines. No building or improvement on any Lot or Parcel shall
be permitted to fall into disrepair and all buildings and improvements shall at all times be kept in
good condition and repair and adequately painted or otherwise finished . In the event any building
or improvement is damaged or destroyed . then, subject to the approvals required by Article 4 of this
Declaration, such building or improvement shall be immediately repaired, rebuilt, or demolished by
the Owner or Occupant thereof, as 1pplicable;

5 .2 .6 Garbagq. No garbage or trash shall be allowed . stored, or placed on a Lot or
Parcel except in sanitary, covered containers . In no event shall such containers be Visible From
Neighboring Property, except for a reasonable time immediately prior to and after collection . All
trash and garbage shall be regularly removed from each Lot and Parcel and shall not be allowed to
accumulate thereon . No outdoor incinerators shall be kept or maintained on any Lot or Parcel;

5.2.7 Clothes Drvine Facilitie . No outside clotheslines or other facilities for drying
or airing clothes shall be placed on any Lot or Parcel ;
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52 . g Machinery and Equipment. No machinery or equipment of any kind shall be

placed, operated, stored, or maintained upon any Lot or Parcel except:

(a) such machinery or equipmentas is usual and customary in connection
with the use, maintenance, or construction (during the period of construction) of a building.
appurtenant structures, or improvements thereon; or

(t) that which Declarant or the Association may require for the
development, operation, and maintenance of Barrio De Tubac, so long as same does not constitute
a nuisance;

5.2 .9 Signs. No signs shall be placed on the Common Areas except with respect
to Association or Common Area matters as approved by the Board . No signs shall be placed on any
Lot or Parcel except :

(b) a maximum of two identification signs for Dwelling Units, each with
a maximum face area of seventy-two (72) square inches or less ; and

(c) signs, including "for sale" and "for lease" signs. builder signs, lender
signs, and subdivision, condominium, and apartment identification signs, the nature, number,
location. content. and design of which shall be approved in advance in writing by the Design Review
Committee and the applicable Subsidiary Committee, if any;

5.2 .10 Pam'Walls. The rights and duties of Owners of contiguous Lots or Parcels
that have Party Walls shall be as follows:

(a) each owner shall have the right to use the Party Wall, provided that
such use does not interfere with the other Owner's use and enjoyment thereof;

(b) if a Party Wall is damaged or destroyed through the act of an owner
or Occupant, or any of their agents, guests, or Family, whether or not such act is negligent or willful,
the Owner shall be obligated to rebuild and repair the Party Walt at the Owner's sole expense . Any
dispute over an Owner's liability shall be resolved as provided in Section 5 .2.10(d) of this
Declaration ;

(c) in the event any Party Wall is damaged or destroyed other than by the
act of an adjoining Owner or Occupant, or any of their agents, guests, or Family, or deteriorates
from ordinary wear and tear, it shall be the joint obligation of all Owners whose Lou or Parcels
adjoin such Party Wall to immediately rebuild and repair the damaged or destroyed Party Wall, such
expense to be ratably divided among the Owners on the basis of the amount of frontage of their
respective Lots or Parcels on the damaged or destroyed Party Wall ;



t(I) in the event of a dispute between ONm.rs with respect to Party Wall
or the sharing of the cost thereof, the Owners shall submit the dispute to the Design Review
Committee, whose decision shall be binding unless appealed to tfre Board_ in which event the Board ' sdecision shall be binding and

	

Notwithstanding any such decision, no Owner is prohibited from
seeking indemnity from the party causing any damage to a Party Wall:

t(e) notwithstanding the foregoing and unless otherwise indicated in a
Tract Declaration, in the case of Party Walls between Common Areas and Lots or Parcels or
constructed by Declarant or the Association on Common Areas within a Lot or Parcel, the
Association shall be responsible for all maintenance thereof, subject to the provisions of Sections
8 .6, 11 .2 . and 11 .3 of this Declaration and subject to the responsibility of each owner of a Lot or
Parcel adjacent thereto for painting and repairing the portion of the Pang Wall facing the Owner's
Lot or Parcel, unless such Party Wall is a part of the Common Area and otherwise maintained by the
Association : and

(f)

	

this Section 5 .2.10 shall not and is not intended to control or relate to
Party Walls between Condominium Units or between Condominium developments:

5 .2 .1 1 Overhead Encroachments . No tree, shrub, or planting of any kind shall be
allowed to overhang or encroach upon any public ri ght-of-way, equestrian trail, bicycle path . or any
other pedestrian \way from ground level to a height of eight (8) feet . without the prior written
approval of the Design Review Committee and the applicable Subsidiary Committee, if any:

5 .2 .12 Trucks. Trailers . Boats. and Motor Vehicle ;:. No motor vehicle classed by the
manufacturer's rating as exceeding 3/4-ton, motor home, mobile home, trailer, camper shell,
detached camper. boat, bus, boat trailer, snowmobile, jet ski . or other similar equipment or vehicleshall be parked. maintained, constructed, reconstructed, repaired, or stored on any Lot or Parcel or
on any street so as to be Visible From Neighboring Property including but not limited to anyCommon. Area, Limited Common Area, or street . No automobile. motorcycle, motorbike, or other
motor vehicle shall be constructed, reconstructed . repaired, or, if inoperable, stored upon any Lot,
Parcel, or street so as to be Visible From Nei ghboring Property including but not limited to any
Common Area, Limited Common Area, or street . The foregoing limitation on parking shall not
apply to :

(a) pickup trucks of less than 3/4-ton capacity with camper shells not
exceeding seven (7) feet in height . measured from ground level or mini-motor homes not exceeding
seven (7) feet in height and ei ghteen (18) feet in length that are parked as provided in Section 5 .2 .13
of this Declaration and that are used on a regular and recurring basis for basic transportation;

(b) temporary facilities maintained during and used exclusively in
connection with construction activities : provided, however, that such activities are approved in
advance in writing by the Design Review Committee and the applicable Subsidiary Committee, if
any; or
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(c) the parking or storage of emer_encv or utility company vehicles in an

area designated for such parking on a Tract Declaration or on a Development Site Plan approved
pursuant to this Declaration;

5.2 .13 Parking. It is the intent of Declarant to eliminate on-street parking as much
as possible in Barrio Dc Tubac. Vehicles shall be kept in garages . carports. residential driveways,
other designated parking areas, or as otherwise required in a Tract Declaration . The Association may
adopt additional parking restrictions including the establishment of fines and assessments for their
violation . The Association may also delegate its authority to enforce such parking restrictions to the
appropriate Subsidiary Associations;

5 .2 .14 Right of Entry During Reasonable Hour . During reasonable hours and upon
reascnable notice, any member or authorized representative of the Design Review Committee or the
Board shall have the right to enter upon and inspect any Lot, Parcel, or improvements thereon,
except for the interior portions of any completed Dwelling Unit, to determine compliance with this
Declaration. Any such person shall not be deemed guilty of trespass by reason of such entry;

5 .2 .15 Declarant's Exemption. Nothing contained in this Declaration shall be
construed to prevent the construction, installation, or maintenance by Declarant or its agents of
improvements or signs deemed necessary or convenient by Declarant, in its sole discretion, to the
development or sale of property within Barrio De Tubac;

5 .2 .16 Health. Safety, and Welfare . In the event uses of. activities in . or facilities
within a Parcel or Lot are deemed by the Board to be a nuisance or to adversely affect the health,
safety, or welfare of Owners or Occupants, the Board or the Design Review Committee may make
rules restricting or regulating their presence;

5 .2 .1 7 Model Homes . Nothing contained in this Declaration or in an applicable Tract
Declaration shall prohibit the construction and maintenance of model homes, model apartments,
sales offices . apartment rental offices, property management offices, and parking incidental thereto.
by persons engaged in the construction, marketing, rental, or management of Dwelling Units within
the Covered Property; provided, however, that such models are open only during reasonable hours
and otherwise are in compliance with the provisions of this Declaration and rules, regulations, and
ordinances of the County . Except with respect to model homes and sales offices owned or operated
by Declarant, model apartments, apartment rental offices, property management offices, or as
approved in writing by Declarant, all model homes and sales offices shall cease to be used as such
at any time that the Owner (or lessee thereof as the case may be) is not actively engaged in the
construction and sale of Dwelling Units within the Covered Property ; and

23
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51,18 Incidental Uses . Subject to any rules, regulations, or ordinances of the
County, the Board may approve, regulate, and restrict incidental uses of property within a
Development Area Classification. By way of example and not of limitation, the Board may permit
private roadways, tennis and/or swimming clubs intended primarily for the benefit of all or certain
Owners, tennis courts, swimming pools, and other recreational facilities.

5.3

	

Variances. The Board may, in its sole discretion and onl y in extenuating
circumstances, grant variances from the restrictions set forth in this Article 5 or in any Tract
Declaration if the Board determines that:

(a)

	

a particular restriction would create a substantial hardship or burden
on an Owner or Occupant and that such hardship is not attributable to the Owner's or Occupant's
acts ; or

5 .3 .2 The activity permitted under the requested variance will not have a
substantially adverse effect on other Owners and Occupant and is consistent with the high quality
of life intended for Barrio De Tubac. The request for a variance must be made in writing and be
accompanied by adequate supporting documentation . The Board shall approve or disapprove therequest. in writing, as promptly as possible under the particular circumstances . All decisions of theBoard shall be final and nonappealable.

5.4 Utility Scrice. Throughout Barrio De Tubac all lines, wires, or other devices for the
communication or transmission of electric current or power, including telephone, television, and
radio signals, shall be contained in conduits or cables installed and maintained underground or
concealed in, under, or on structures approved in writing in advance by the Design Review
Committee and the applicable Subsidiary Committee, if any . The foregoing restriction shall not
apply to overhead power lines existing on the date hereof. Temporary power or telephone structures
incident to construction activities shall be permitted but only with the prior written approval of the
Design Review Committee and the applicable Subsidiary Committee, if any.

5 .5 Restriction on Further Sui ivjsion . Property Restrictions . and Rezoning. All
proposed Development Site Plans or subdivision plats for any portion of the Covered Property, or
any amendment or modification thereto, shall be approved, in writing, by Declarant or, if Declarant
has waived and relinquished such right, by the Board prior to : (a) submission thereof to the County
or any other governmental entity having the authority to approve Development Site Plans or
subdivision plats for the Covered Property ; or (b) commencement of construction on the applicable
Covered Property . Except with respect to Covered Property owned by Declarant, no Lot or Parcel,
or portion thereof, shall be further subdivided and no portion less than all of any such Lot or Parcel,
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or any easement or other interest therein, shall be conveyed or transfcnrd by any Owner without the
prior written approval of the Declarant or, if Declarant has waived and relinquished such right . by
the Board, which approval must be evidenced on the Development Site Plan, recorded subdivision

plat, or other instrument evidencing such subdivision, transfer, or grant of easement or other interest.
No portion of a Lot but for the entire Lot, together with the improvements thereon, may be rented
and then only to a Single Family.

.
Except with respect to Covered Property owned by Declarant, no Tract Declaration.

or further covenants, conditions, restrictions, or easements, or any amendments or modifications
thereto, shall be recorded against any Lot or Parcel without the written approval of the Declarant or,
if Declarant has waived and relinquished such right, by the Board (or the Design Review Committee
and the applicable Subsidiary Committee, if any, if such authority has been delegated to such
Committees), which approval shall be evidenced on the recorded instrument, and without such
approval such Tract Declaration or further covenants, conditions, restrictions, and easements, or any -
amendments or modifications thereto, shall be null and void. All Tract Declarations or other
recorded covenants, conditions, or restrictions, or any amendments or modifications thereto, shall

be consistent with and subordinate to this Declaration and shall contain such provisions as Declarant
or the Class B Member shall reasonably require. No applications for rezoning, variances or use
permits shall be filed without the prior written approval of the Declarant, and then only if such
proposed zoning, variance, or use is in compliance with this Declaration, any applicable Tract
Declaration, and the Plan as amended from time to time by Declarant . The Board may, in its sole
discretion, delegate in writing to the Design Review Committee or to applicable Subsidiary
Committees, or both, authority to exercise all or any of the Board's authorities or duties under this
Section 5 .5 .

Notwithstanding the foregoing, Declarant shall have the unrestricted right to
subdivide or resubdivide all or any portion of the Covered Property.

5.6 Nuisances : Construction Activities. No rubbish or debris of any kind shall be
permitted to accumulate upon or adjacent to any Lot or Parcel so as to create a nuisance or render
any such Lot or Parcel or activity thereon unsanitary, unsightly, or offensive. Although normal
construction activities shall not be considered a nuisance or otherwise prohibited, Lou and Parcels
shall be kept in a neat and tidy condition during construction periods . The Design Review
Committee, the applicable Subsidiary Committee, if any, and the Declarant are authorized to
designate the areas and manner in which supplies of building materials and construction equipment
shall be stored and the routes construction vehicles may use . All such designations shall be
reasonable and nondiscriminatory . The foregoing notwithstanding, no noxious or offensive activity
shall be carried on or permitted on any Lot or Parcel, nor shall anything be done on any Lot or Parcel
that may be or may become an annoyance or nuisance to persons or property in the vicinity of such
Lot or Parcel or in Barrio De Tubac, or which shall interfere with the quiet enjoyment of each o£ the
Owners and Occupants .
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5 .7 No Hazardous Activities . No activities shall be conducted on the Properties and no

improvements constructed on the Properties which are or might be unsafe or hazardous to any person
or property. Without limiting the gena .ility of the foregoing, no firearms shall be discharged upon
the Properties and no open fires shall be lighted or permitted on the Properties, except in a contained
barbecue unit while attended and in use for cooking purposes or within a safe and well-designed
interior fireplace or firepit.

'5 .8 No Annovina Licht. Sounds, or Odors . No light shall be emitted from any Lot or
Parcel which is unreasonably bright or causes unreasonable glare; no rear floodlights shall be
permitted . and no sound shall be emitted on any Lot or Parcel which is unreasonably loud or
annoying ; and no odor shall be emitted on any Lot or Parcel which is noxious or offensive to others.

	

5 .9

	

Diseases and Insects. No Owner or Occupant shall permit any thing or condition to
exist upon any Lot or Parcel that shall induce, breed, or harbor infectious plant diseases or noxious .
insects .

5 .10 Antennas and Dishes. No television, radio, or other electronic towers, aerials,
antennae, satellite dishes or device of any type for the tectption or transmission of radio or television
broadcasts or other means of communication shall hereafter be erected . constructed, placed or
permitted to remain on any Lot or Paicel, or upon any improvements thereon, except that this
prohibition shall not apply to those antennae specifically covered by 47 CFR Part I . Subpart S,
Section 1 .4000 (or any successor provision) promulgated under the Telecommunications Act of
1996, as amended from time to time.

The Association shall be empowered to adopt rules governing the types of antennae
that are permissible hereunder, and to establish reasonable, non-discriminatory restrictions relating
to location and safety of antennae structures.

To the extent that reception of an acceptable signal woulu not be impaired, an antenna
permissible pursuant to rules of the Association may only be installed in a side or rear yard location,
not visible from the street or (when reasonably feasible) from neighboring property or integrated
with the Dwelling Unit and surrounding landscaping to prevent or limit such visibility . Antennae
shall be installed in compliance with all applicable laws and regulations.

5 .1 I Recorded Utility Easements. There is hereby created a blanket easement for ingress
and egress upon . over, and under each Lot, each Parcel, the Common Areas, and the Limited
Common Areas for the installation, replacement, repair, and maintenance of all utility equipment and
service lines and systems, as such equipment, lines, and systems are installed in connection with the
development of the Lots, Parcels, Common Areas, and Limited Common Areas, and the construction
of buildings and improvements t :tereon . Notwithstanding anything to the contrary contained in this
Section, no utility or service equipment or lines shall be installed or relocated on any Lot, any Parcel,
the Common Areas, or the Limited Common Areas except as approved by the Declarant or the
Design Review Committee and the Subsidiary Committee, if any, if such authority has been

26
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delegated to such committees, or, if installed after recordation of a Tract Declaration, as approved
by the Owner. the Design Review Committee, and the Subsid ;an• Committee, if any . Further,
nothing in this Section shall be deemed to create any easement under any permanent improvements
built or to be built upon any Lot or Parcel.

5 .12 Mineral Exploration. No Lot or Parcel shall be used in any manner to explore for,
quarry, mine, remove, or transport any water, oil or other hydrocarbons, minerals, gravel, gas, earth,
or any earth substance of any kind.

5 .13 Drainaer. . There shall be no interference with the established drainage pattern over
any property within unless approved by the Design Review Committee or unless adequate provision
is made for proper drainage conforming to applicable county rules, regulations, ordinances, and
drainage criteria . For purposes hereof, "established drainage" is defined as the drainage which exists
at the time the overall grading of the Covered Property is completed, or which is shown on any plans
conforming to applicable rules, regulations, ordinances, and applicable drainage criteria.

5.14 aM ilboxes . If the Design Review Committee has provided uniform mailbox designs
in the course of original construction, then such designs, colors, lettering, and other features shall
be maintained by each owner at all times.

5 .15 Tanks . No tanks of any kind, either elevated or buried, shall be erected, placed, or
permitted upon any Lot or Parcel, except for septic tanks and related improvements and for such
tanks on a Non-Residential Parcel that the Design Review Committee may approve.

5 .16 Temporary Structures . Except as hereinafter provided, no structure of a temporary
character, including but not limited to a house trailer, tent, shack, garage, or outbuilding shall be
placed or erected upon any Parcel, ano no residence placed or erected upon any Parcel shall be
occupied in any manner at any time prier to its being fully completed, nor shall any residence when
completed be in any manner occupied t_ntil made to comply with all requirements, conditions, and
restrictions herein set forth; provided, however, that during the actual construction or alteration of
a structure on any Parcel, necessary temporary structures for storage of materials may be erected and
maintained by the person doing such work The work of constructing, altering, or remodeling any
structure on any part of any Parcel . once commenced, shall be prosecuted diligently from the
commencement thereof until the completion thereof.

5 .17 Savings Clause . Nothing in this Section shall prohibit or be construed to prohibit a
proper use of the Covered Property permitted by a Tract Declaration and by the Design Review
Committee on the basis that a nuisance or disturbance is created unless the evidence of same is clear
and the nature of the disturbance is unreasonable based upon the use in question . Without limitation.
it is acknowled g ed that the Covered Property is planned for mixed uses, and odors from restaurants.
traffic of patrons, noise from certain commercial activities, or other inconveniences are normal and
expected unless and until the Board shall determine that a particular use is in violation of the terms
hereof.
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5 .18 Restrictions.*p'licabls to all Non-Residential Lots and Parcels . The following
supplemental provisions shall apply to Non-Residential Parcels within the Covered Property and to
the Owners and Occupants thereof.

5 .18 .1 Trash Containers . All trash containers shall be kept and maintained to the rear
of the improvements upon the Pared, so as not to be visible from the Common Area, and so as not
to be visible from neighboring propery, all to the extent reasonably possible, which determination
shall be made solely by the Design Review Committee. No hash shall be kept or maintained on any
Parcel so as to cause a nuisance by odor or otherwise.

5 .18 .2 Animals . The same restrictions on animals that apply to residential Parcels
shall apply to Non-Residential Parcels, except that pet shops allowed by zoning and approved by the
Design Review Committee shall not be prohibited.

5 .18 .3 Service Entries and Garage Doors . All service entries shall be located to the
rear of the street or otherwise situated to the satisfaction of the Design Review Committee . Garage
doors, if any, shall remain fully lowered and closed at all times unless the door is being used for
purposes of ingress and egress.

5 .18 .4 Unsightly Articles and Storage or Delivery Vehicles. No unsightly articles
shall be permitted to remain so as to be visible from adjoining property or from the street or public
way. At no time shall there be any outside parking or storage of bins, shacks, sheds . vans, trailers,
campers, buses, boats, mobile homes, house trailers or similar structures or vehicles on the Parcel
or adjacent thereto, except such temporary parking ofvans, trailers or other necessary vehicles by
business patrons and except for such temporary parking for the shipping or delivery of goods or
wares to vendors on the Parcel, as limited by the Design Guidelines or by any Tract Declaration, and
further except for such trailers or vans the Design Review Committee may, by rule, permit to the rear
ofany improvements on a Parcel so as not to create an eyesore or nuisance.

5 .18 .5 Electrical Service and Telephone Lines . All electrical serv ice and telephone
lines shall be placed underground and no outside electrical lines shall be place overhead : provided,
however, that if the provisions hereof are waived by the Design Review Committee . it shall not be
prohibited from erecting temporary power or telephone structures incident to construction ; and
further provided . however, that one such waiver shall not constitute a waiver as to other Lots or

lines .

5 .18 .6 Parcels to he Maintained. Each Parcel shall at all times be kept by the owner
in a clean, sightly, and wholesome condition . No trash, litter . junk. boxes, containers . bottles, cans.
implements, machinery . lumber, or other building materials shall be permitted to remain exposed
upon any Parcel so that the same are visible from any neighboring property or street, except as
necessary during the period of construction.

–ea
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5 .18 .7 Signs. No signs, billboards or advertising signs of any character shall be

erected, placed, permitted or maintained on any Parcel or improvement thereon until approved in
writing by the Design Review Committee .

ARTICLE 6
ORGANIZATION OF ASSOCIATION

6.1 Formation of Association . The Association shall be a nonprofit Arizona corporation
charged with the duties and vested with the powers prescribed by law and set forth in the Articles,
the Bylaws, and this Declaration. Neither the Articles nor the Bylaws shall be amended or
interpreted to be inconsistent with this Declaration.

6.2 Board of Directors and Officers. The affairs of the Association shall be conducted
by the Board and such officers as the Board may elect or appoint in ace rdance with the Articles and
the Bylaws. The initial Board and each Board thereafter for so long as there is a Class B Member
shall consist of three (3) Members or other persons, and such Board may be appointed by the Class
B Member without any other vote, consent or approval whatsoever . Commencing with the first
annual meeting of the Members when there is no longer a Class B Member, the Board shall consist
of, and the voting Members shall elect, five (5) directors, all of whom must be Members or an
individual designated by a corporate, partnership, or other non-individual Member. The foregoing
reference to five (5) directors shall be subject to increase in the number of directors as provided in
the Bylaws . T c term of each of the Directors shall be for one (1) year until there is no longer a Class
B Member . Thereafter the initial terms shall be one (1) Director for a one (1) year term, two (2)
Directors for a two (2) year term, and two (2) Directors for a three (3) year term, thus establishing
dstaggered Board . In succeeding years, all directors shall be elected for a three (3) year term . The
Board may appoint various committees at its discretion . The Board may also appoint or engage a
manager to be responsible for the day-to-day operation o£ the Association and the Common Areas.
The Board shall determine the compensation to be paid to the manager and any other employees of
the Association.

6.3 Association Rules. By a majority vote of the Board, the Association may, from time
to time and subject to the provisions of this Declaration, adopt, amend, and repeal the Association
Rules (including Design Guidelines of the Design Review Committee) . The Association Rules may, .
among other things, restrict and govern the use of the Common Areas : provided, however, that the

Association Rules shall not discriminate among Owners and Occupants except to reflect their
different rights and obligations as provided in this Declaration, and shall not be inconsistent with this
Declaration, the Articles, or the Bylaws . The Association Rules shall be intended to enhance the
preservation and development of the Covered Property and the Common Arras . Upon adoption, the
Association Rules shall have the same force and effect as if they were set forth in this Declaration.
A copy of the Association Rules as adopted, or amended, shall be available for inspection at the
office of the Association.
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6 .4 Personal Liability . No Board member . officer- committee member . employee, or
representative of the Association shall be personally liable to any .Owter or Occupant or to any other
person, including the Association, for any damage, loss, costs, fees (including reasonable attorneys'
fees and expert witness fees), or prejudice suffered or claimed on account of any of their acts,
omissions, errors, or negligence: provided, however, that the limitations set forth in this Section 6.4
shall not apply to any person who has failed to act in good faith or has engaged in willful or
intentional misconduct.

6 .5 SubsidiaryAssociations . In the event any homeowners' or similar Subsidiary
Association is formed by an Owner, other than Declarant, of a Parcel cr portion thereof, or group
of Lots, such Subsidiary Association's governing documents (including any declaration of covenants.
conditions, and restrictions or other recorded restrictions and any amendments-or-supplements
thereto) shall not be effective unless they have been approved in w ntn gin advance by the Class B -
Member, if any, or the Board if there is no Cl • ember, and they specify that such Parcel or
portion thereof, or group of Lots, the Subsidiary Association, and the Subsidiary Association's
members are subject and subordinate to th is Declaration, the Development Guidelines, the Articles,
the Bylaws, and the Association Rules . Declarant and the Association shall have no ri ght to be a
member of or to have any voting rights in a Subsidiary Association unless the governing documents
thereof otherwise so provide. The Board may delegate to a Subsidiary Association the responsibility
and duty of billing and collecting for some or all of the Assessments.

Each Subsidiary Association shall, without limitation . assure that provision is made
for screening of all trash containers, dumpsters and the like, and shall be responsible for trash pick-
up and related services for all Lots and Parcels within its jurisdiction.

6.6 Mergers or Consolidations . The Association shall have the right, power, and
authority to participate in mergers or consolidations with Merger Candidates. Merger or
consolidation of the Association with a Merger Candidate must be approved in advance by Members
holding at least two-thirds (213) of the votes in each class of Members of the Association, whether
in person or by proxy, at a meeting duly called for such purpose, except that any me rger pursuant
to or in connection with an annexation of property as provided herein may be approved by Declarant
and by the approval of Owners representing a majority of the total votes allocated to the Membership
(and not of each Class of Membership) . The Association's properties, rights, and obligations shall
be transferred to and assumed by the surviving or consolidated corporation by operation of law, or,
alternatively, the properties, rights, and obligations of the Merger Candidate shall be transferred by
operation of law to the Association as the surviving corporation . The surviving or consolidated
corporation . at a minimum, shall have the same administrative responsibilities and enforcement
rights established by this Declaration with regard to the Covered Property . In addition, for so long
as there is a Class B Member, any such merger or consolidation. made other than with respect to an
annexation . shall be subject to the approval by any Agency if so required by the Agency .





The votes attributable to the subii-i:ion in geeStion shall be cast by the Board
of Directors ot'such Subsidiary Association as instructed . respectively . by the Class A and Class BMembers . For purposes of the foregoing. -square footage - of a unit in a Commercial Condominium,
which unit is more than one story in height, shall include only the ground level or first floor.

If provided by a Tract Declaration, the Board of Directors of a Subsidiary
Association may be required to cast Class A votes as a block (i .e. . together, for or against theproposition at hand).

than one full vote.'

	

In no event shall the Owner of any Non-Residential Parcel be allocated less

Each Owner's Membership in the Association shall be appurtenant to and may
not be separated from ownership of the Lot or Parcel to which the Membership is attributable . There
shall be only the Memberships for each Lot and Parad as are described in this Declaration.
Memberships shall be shared by any joint owners of, or oWaers of undivided interests in, the property
interests to which such Memberships are attributable . Memberships attributable to a Lot or Parcel
shall not be increased because of joint or undivided multiple ownership thereof.

The foregoing provisions are subject to the limitation upon voting set forth
in Section 7.3 .1 dealing with Owners, other than Declarant, who are paying reduced Assessments.

	

7 .2

	

D cclgmIIt. Declarant shall be a Member of the Association for so long as it holds a
Class A or Class B Membership.

	

7 .3

	

Voting Classes. The Association shall have two classes of voting Members:

7.3 .1 ~11ssA . Class A Members shall be all Owners except Declarant, until the
conversion of Declarant's Class B Membership to Class A Membership(s) as provided in Section
7 .3 .2 of this Declaration. Subject to the authority of the Board to suspend an Owner's voting rights
in accordance with the provisions of this Declaration, a Class A Member shall have the number of
votes provided in Section 7 .1 of this Declaration.

' In determining square footage of Parcels, publicly dedicated rights-of-way for drainage,
roads and utilities shall be excluded, and in the case of Parcels which are comprised of
commercial condominium units any of which are more than one elevation in height, only the
ground floor of such a unit shall be computed in determining voting rights . Net Acres may be
used in the computation if more convenient . In the case of Net Acres, all figures are rounded to
the nearest one one-hundredth (i .e ., 3 .445, is rounded to 3 .45) .
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7.3.2 Class B. The Class B Member shall be D da ant . As of the date hereof.

Declarant shall be deemed to have 598 votes . representing 23 .72 Net Acres within Blocks l through
9, and 57 platted Lots within Ciclito Undo de Tubac, a resubdivision of Block 10 being recorded
contemporaneously herewith 23 .72 Nei Acres X 18 = 427 votes, plus 57 x 3 = 171, for a total
of 598). The number of Class B votes shall increase as land is annexed hereunder and made a pan
of the Covered Property.

The Class B Membership shall cease and be converted to Class A
Memberships on the happening of the first of the following events:

(a) the date that is one hundred twenty (120) days after the date that the
total votes of the Class A Members owning Covered Property that is not Exempt Property equals the
total votes of the Class B Member, or

(b) fifteen (15) years after the first Lot or Parcel is owned by a Class A
Member other than Decl•rant.

Any annexation to the Covered Property of property owned by Declarant shall
extend and renew the Class B Membership . rights and privileges of Declarant if those rights have
previously expired, should such annexation reflect that the Class B Membership would have had
more votes than the Class A Membership had the land annexed been a part of this Declaration prior
to expiration of the Class B Membership.

7 .4 Right to Vote . No change in the ownership of a Lot or Parcel shall be effective for
voting purposes until the Board receives written notice of such change together with satisfactory
evidence thereof. The vote for each Member must be cast as a single unit, with the exception of
Class A votes required to be cast as a block by each Subsidiary Association . Fractional votes shall
not be allowed. In the event that a Lot or Parcel is owned by more than one person and such Owners
are unable to agree as to how their vote or votes shall be cast, they shall not be entitled to vote on
the matter in question . If any Owner casts a vote or votes representing a certain Lot or Parcel, the
Owner shall be conclusively presumed to be acting with the authority and consent of all other
Owners of such Lot or Parcel unless objection thereto is made to the Board, in writing, at or prior
to the time the vote or votes are cast . In the event more than one person casts or attempts to cast a
vote for a particular Lot or Parcel, all such votes shall be deemed void.

7 .5 Members' Rights . Each Member shall have the rights, duties, and obligations set
forth in this Declaration, the Articles, the Bylaws, the Association Rules, and the Development
Guidelines, as the same may be amended from time to time.

7 .6 Transfer of Membership . Except as otherwise provided in this I)eciaration. the rights,
duties, and obligations of a Class A Member cannot and shall not be assi gned, transferred, pledged,
conveyed, or alienated in any way except upon transfer of ownership of such Class A Member's Lot
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or Parcel and then only to the transferee thereof. Such transfer may be effected by decd. intestate
succession, testamentary disposition, foreclosure, or other legal process authorized under Arizona
law. Any attempt to make a non-approved form of transfer shall be oid . Any transfer of ownership
in a Lot or Parcel shall operate to transfer the Membership appurtenant thereto to the new Owner.

7 .7

	

Adiustment in Totes. Nothing contained on the Block Plat or on the Plan shall be
deemed to prevent Declarant from amending the Block Plat or the Plan and changing the plan of
development for the Covered Property, provided that any such change shall comply with law . In the
event of Declarant's amendment of the Block Plat or Plan, or rn the event of annexation of property,
Declarant shall have the right, but not the obligation, to record a "Notice of Designation" which may
expressly refer to this Declaration and describe the changes made to the Block Plat or Plan, and the
nature or proposed use of the Lots to be included in any new Parcel or Lot created . Declarant may
exercise this right without a vote of the Members hereunder.

In the course of the subdivision of the Parc•is shown on the Block Plat- and in the
course of annexation of land into the Covered Property, the number of Lou and Parcels, and the
votes allocable to each, will change, and the proportions from one Parcel to another may change as
well . Declarant shall have the right, without a vote of the members and without any other consent
to record a Notice of Designation which shall serve to clarify future progress of the development and
such changes to the allocation of votes (and to Assessments) as a result thereof.

Declarant shall also have the right to record a Notice of Designation reflecting
planned uses of Lots and Parcels lying outside of the boundaries of the Covered Property and which
are proposed to annexed hereunder .

ARTICLE 8
ASSESSMENTS AND CREATION OF LIEN

8 .1

	

Creation of Assessment Lien : Personal Obligation of Lot or Parcel Owner . Each
Owner by acceptance of a deed to any Lot or Parcel (whether or not it should be expressed in any
such deed or other instrument) is deemed to covenant and agree to pay the Assessments to the
Association when due. The amount and time for payment of the Assessments shall be determined
by the Board pursuant to this Declaration and the Articles and Bylaws . The Assessments. together
with interest thereon and the costs, reasonable attorneys' fees, and expert witness fees, if any.
incurred by the Association in connection with the enforcement and collection thereof or in
otherwise enforcing this Declaration, shall be a charge and continuing servitude and lien upon the
Lot or Parcel against which such Assessments are made and, in addition, shall be the personal
obligation of the Owner of such Lot or Parcel at the time when such Assessments become due and
payable.
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8 .2 Annual Assessments. The Association by and through the Board shall levy the

Annual Assessments. The Annual Assessments levied by the Association shall be used to promote
the recreation. health, safety, and welfare of the Owners and Occtpants, to enhance the quality of
life within the Covered Property. to preserve the value of the Covered Property, to pay the costs of
administration of the Association and the maintenance of the Common Areas, and to otherwise
further the interests of the Association as the Board deems appropriate . Subject to the provisions
of Section 8.3 of this Declaration, the Board may, during an Assessment Period, revise the amount
of the Annual Assessment in order to meet expenses that exceed the amounts previously budgeted
by the Association and collect such increased Annual Assessment in accordance with Section 8 .8
of this Declaration.

The amount of the Annual Assessment for Lots is to be determined in the manner set
forth in Section 8 .3 below, entitled "Maximum Annual Asscssment ."

The Annual Assessment for each Net Acre (or portion thereof rounded to the nearest
one one-hundredth) in a Single Family Parcel that has not been subdivided into Lots, a
Condominium Parcel as to which a condominium declaration has not been recorded, or an Apartment
Parcel upon which construction has not been completed shall be equal to six times the Annual
Assessment for each Lot.

The Assessment for each Net Acre (or portion thereof rounded to the nearest one one-
hundredth) in a Non-Residential Parcel shall always equal six times the Assessment for each Lot.

In the case of a subdivision of a Parcel into Non-Residential uses comprising a
Commercial Condominium, and in the case of a commercial subdivision having common area or
common elements, a Subsidiary Association shall be established to collect and pay Assessments to
the Association and to maintain common area and common elements . An Annual Assessment shall
be levied equal to six times the Annual Assessment for Lou. multiplied by the number of Net Acres
of the entire Commercial Condominium or commercial subdivision (including common area),
multiplied by a fraction the denominator of which is the total square footage of all Parcels within the
Commercial Condominium or commercial subdivision (excluding common area), and the numerator
of which is the total square footage of all Parcels within the Commercial Condominium or
commercial subdivision not owned by Declarant (excluding common area).

The Assessment in either such case shall be a lien upon all Parcels in the Commercial
Condominium or commercial subdivision (but not those owned by the Declarant), allocated to each
such Parcel on the basis of square footage whereby an Owner of a Parcel shall be responsible to pay
that proportion of the Assessments applicable to the Commercial Condominium or commercial



subdivision equal to a fraction the denominator of which is the square footage of all Parcels in the
Commercial Condominium or commercial subdivision excluding the square footage of Parcels
owned by Declarant, and the numerator of which is the square footage of the Parcel in question .'

8 . 2.1 Rate of /:.sessment. Subject to this Declaration, the amount of the Annual
Assessments and Special Assessments shall be fixed at least thirty (30) days bcloro expiration of the
then current Assessmentt Period by the Board, in its sole discn:tion, but always in the ratios provided
for in this Declaration, except as follows:

8 .2.2 The Owner of a Lot or Parcel other than a Non-Residential Parcel shall pay
only twenty-five percent (25%) of the Annual Assessments for such Lot or Parcel until the earliest
of:

(a) the completion of a Dwelling Unit thereon;

(b) three (3) months from the commencement of construction of a
Dwelling Unit thereon; or

(c) twenty-four (24) months from the date of purchase from Declarant by
the Owner or the Owner's predecessor of the Parcel, the Lot, or the Parcel from which such Lot was
established; and

8.2 .3 The Owner of a Non-Residential Parcel shall pay only twenty-five percent
(25%) of the Annual Assessment otherwise attributable to such Parcel until the earliest of:

(a) the completion of a building on the Parcel;

(b) six (6) months from the commencement of construction of a building

(c) twenty-four (24) months from the date of the original purchase of the
Parcel for Declarant by the Owner or the Owner's predecessor.

' In the case of a Parcel which is a commercial condominium unit more than one floor in
elevation, only the square footage of the ground floor shall be computed . For clarification, no
common area is deemed a part of any Parcel . In any instance where the Association deems it
more convenient or equitable, the Association may compute Assessments based upon Net Acres
within Parcels, treating all Non-Residential Parcels as they were separate from any Subsidiary
Association.
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For purposes of this Section 82, a Dwelling Unit or other building shall be deemed

completed when, in the opinion of the Board, the Dwelling Unit or building is ready for occupancy
or, if a commercial rental building, is ready for the installation of interior Tenant improvements . If
an or ceases to qualify for the applicable reduced payment provided for hereinabove during an
Assessment Period, the Owner shall immediately notify the Board, in writing, of the change in status
and the Annual Assessments shall be prorated between the applicable rates on a per diem basis.
Failure of an Owner to notify the Board of t ;e Owner's change in status shall not prevent or preclude
the reinstatement of the increased payment obligation pursuant hereto from taking effect as of the
applicable date provided in this Declaration.

Notwithstanding any provision of this Declaration, Declarant shall be exempt from
the payment of any assessments of kind or nature in any way relating to the Covered Property . Such
exemption shall extend to all Regular, Special, Maintenance and other assessments, and no lien shall

*extend to the property of Declarant.

Each Owner sahject to a reduced assessment pursuant to Section 8 .2, excluding
Declarant unless required to contribute as provided below, agrees that it shall pay, for any given
assessment year in which such Owner has paid or contributed to the Association less than the Annual
Assessment applicable to each Lot or Parcrl owned, its share of the actual amount of the deficiency,
if any, in current ordinary expenses for the operation of the Association . A shortfall or deficiency
shall exist if current ordinary expenses of the Association are greater than the revenues of the
Association from all sources. Such shortfall, if any, shall be made up ratably by such Owners who
have paid reduced assessments pursuant to Section 8 .2, as follows:

First, it shall be da ermined whether Declarant is required to contribute toward such
deficiency. Declarant shall be required to contribute toward a deficiency only if the following
conditions exist : a) such deficiency resulted during the period of the Class B Membership ; b) such
deficiency occurred with respect to an assessment year in which not less than the maximum
allowable assessment has been charged; and c) such deficiency was not caused by an actual
reduction of assessments or by the assessment of less than the maximum . If Declarant is required
to contribute toward the deficiency, then Declarant shall lust pay the amount of the Declarant
Deficiency Share, as defined below. Second, each Owner (but including the Declarant only if
required to contribute toward the deficiency in accordance with the stated conditions), shall pay its
Ratable Share Deficiency, as defined below.

The Declarant Deficiency Share shall be calculated as follows : Declarant (and
Declarant only) shall be given credit for the value of all money, labor, materials, supplies, property
and other value, if any (Declarant Value), furnished to the Association during the fiscal year in
question, and the Declarant Value shall be deemed paid to the Association as contributions, the same
as if cash had been contributed or paid. Should such contributions be less than twenty-five percent
(25%) of what the A_nhual Assessment for such Lots or Parcels owned by Declarant would have
been, then Declarant (but only if a deficiency is payable in accordance with the stated conditions)
shall first pay such difference, such that Declarant has contributed an amount equal to twenty-five
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percent of the Annual Assessment that otherwise would have been applicable to its Lots and Parcels.
but for Declarant's exemption . Such difference, if t.ny, shall be deemed the Declarant Deficiency
Share .

The Ratable Share Deficiency of each Owner (but including the Declarant only if
required to contribute toward the deficiency in accordance with the stated conditions) shall be
calculated as follows : The amount of the remaining deficiency shall be multiplied by a fraction, the
numerator of which is the amount of the total money paid or payable toward the Annual Assessments
by the Owner during the assessment year in question at the reduced rate, and the denominator of
which is the total amount of money paid or payable toward the Annual Assessments by all Owners
during the assessment year in question at the reduced rate . The denominator (and, in the case of the
Declarant, the numerator) shall include the Declarant Value, if any . The result shall be the Ratable
Share Deficiency for such Owner. In no event, however, shall this paragraph requiring payment of

.a deficiency require that an Owner pay more than the full Annual Assessment applicable to each Lot ,
or Parcel .

In no event shall Declarant or any Owner be required to contribute toward any
deficiency unless it has received written notice thereof within 120 days of the expiration of the fiscal
year in question during which the deficiency was incurred.

Should the Declarant Deficiency Share and Ratable Share Deficiency fail to eliminate
as actual deficiency . then the Board may adjust the Annual Assessment . retroactively (but only for
the current year in question) to all Owners in the same fashion as the initial Annual Assessment for
the year in question. with the reduced assessments at the twenty-five percent (25%) rate, and
Declarant's exemption, still to apply.

It shall be the duty of the Board to establish the Annual Assessment by estimating
future revenues from Owners of Lots or Parcels. The Board shall, to the extent reasonably possible,
set the Annual Assessment at a level designed to meet the budget . without a deficiency . The Board
shall assume that reduced assessments will be paid where they are entitled to be so paid, shall
assume Declarant ' s exemptions . and shall set the Annual Assessment accordingly.

8 .3

	

Maximum Annual Assessment . The Annual Assessment may not exceed the
Maximum Annual Assessment which shall be determined as follows:

8 .3 .1 The initial Maximum Annual Assessment following conveyance of the first
Parcel or Lot to an Owner other than Declarant, for each Lot shall be 5720 .00, the Maximum Annual
Assessment for each Non-Residential Parcel shall be $4320 .00 per Net Acre in the Parcel, and the
Maximum Annual Assessment for each Single Family Parcel that has not been subdivided into Lots.
each Condominium Parcel as to which a condominium declaration has not been recorded, and each
Apartment Parcel upon which construction has not been completed shall be $54320 .00 per Net Acre
in such Parcel:
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8.3 .2 Thereafter, the Maximum Annual Asse.-ssanent for each year may be increased
by the Board, effective as of January 1 of each year, without a vote of the Owners, by no more than
the greater of

(a) twenty percent (20%) of the Maximum Annual Assessment in effect
during the prior year: or

(b) an amount equal to the amount of increase in the Index during the prior
year, if any, calculated as follows: If the Comparison Index has increased over the Beginning Index.
the Maximum Annual Assessment for the immediately succeeding Assessment Period shall be
calculated by multiplying the then effective Maximum Annual Assessment by a fraction, the
numerator of which is the Comparison Index and the denominator of which is the Beginning Index.
In no case, however, shall the Maximum Annual Assessment calculated pursuant to the preceding
formula ever be less than the immediately preceding Maximum Annual Assessment. If the Index
is eliminated or its method of determination is changed. the foregoing formula shall be altered, if
possible, so as to achieve substantially the same effect as the foregoing formula . If this is not
possible, a new formula shall be adopted by the Board; and

8 .3 .3 From and after January 1, 1999, the Maximum Annual Assessment for an
Assessment Period may be increased above the Maximum Annual Assessment for such Assessment
Period otherwise determined under this Declaration by an affirmative vote of Members holding at
least two-thirds (2/3) of the votes in each class of Members represented in person or by proxy at a
meeting of the Members ofthe Association duly called for such purpose. except that during the first
six years after recording hereof and the pendency of the Class B Membership. the vote required shall
merely be a majority of the votes held by the Membership, rather than of each Class of Members.

8 .4 Special Assessments . The Association may levy a Special Assessment for the
purpose of defraying, in whole or in part, the cost of any construction, reconstruction, repair, or
replacement of a capital improvement owned by the Association or for defraying otherextraordinary
expenses ; provided, however, that such Special Assessment shall have the prior assent of two-thirds
(2/3) of the votes of each class of Members voting in person or by proxy at a meeting of the
Association duly called for such purpose, except that during the pendency of the Class B
Membership, the vote required shall merely be a majority of the votes held by the Membership,
rather than of each Class of Members . Special Assessments shall be assessed uniformly among the
Owners, in the same proportions as the Annual Assessments are charged and collected, except that
owners qualifying for a reduced Annual Assessment pursuant to this Declaration shall also be
required to pay only twenty-five percent (25%) of the Special Assessments otherwise chargeable to
such owner unless such Owner is determined by the Board to be directly benefitted by the
improvement financed in whole or in part by such Special Assessment, whereupon the Owner shall
pay the full amount of the Special Assessment .



8.5 Notice and Quorum for Anv Action Authori. d Under Sections 8 .4 and 8 .5 . Written
notice of any meeting of the Members of the Association called for the purpose of conducting a vote
required under this Declaration shall be sent to all Members not less than thirty (30) days nor more
than fifty (50) days in advance of such meeting . At such meeting, the presence ofMembers or of
proxies entitled to cast sixty percent (60%) of all the votes (exclusive of suspended voting rights)
of each class of Members shall constitute a quorum . If the required quorum is not present- another
meeting shall be called for such purpose, subject to the foregoing notice requirements, and the
required quorum at the subsequent meeting shall be one-half ( : :) of the quorum required at the
initially scheduled meeting . The subsequent meeting shall be held within sixty (60) days following
the date of the initially scheduled meeting.

8 .6 Maintenance Assessments . In addition to any Annual Assessment or Special
Assessment and the Assessments arising under Section 11_2, the Board shall have the authority to
levy and collect Maintenance Assessments for costs and expenses arising out of or attributable to
the special characteristics or needs of a particular Lot or Parcel, or if the Owner of a Lot or Parcel
contracts with the Association for the Association to provide particular maintenance services in
regard to such Owner's Lot or Parcel.

8 .7 Annual Assessment Period . The Assessment Period shall be the calendar year, except
that the first Assessment Period shall commence upon the first day of the month following
conveyance of any real property to the Association as Common Area and shall terminate on
December 3I of such year. The Board may, in its sole discretion, from time to time, change the
Assessment Period by recording an instrument specifying the new Assessment Period.

8 .8 Billine and Collection Procedures . The Board shall have the right to adopt
procedures for the purpose of making, billing, and collecting the Assessments, which procedures
may include delegating to the applicable Subsidiary Association the authority and obligation of
billing and collectin g the Assessments. Written notice of the Assessment to be paid by each Owner
during the text Assessment Period shall be given to each Owner not less than thirty (30) days before
the beginning of each new Assessment Period . The failure of the Association to send a bill to an
Owner shall not relieve such Owner of the Owner's Liability for an Assessment . No recorded
Assessment Lien shall be foreclosed or otherwise enforced until the Owner has been given not less
than thirty (30) days written notice thereof prior to the commencement of such foreclosure or
enforcement. The notice shall be addressed to the owner at the address of the owner on the records
of the Association . It shall be the responsibility of the Owner to inform the Association in writing
of a change of address . The Association shall be under no duty to refund any payments received by
the Association, even if the ownership of a Lot or Parcel changes during an Assessment Period . Any
successor Owner shall be given credit for any unrefunded prepayments made by a prior Owner . In
case the Owner of a Lot or Parcel having a right to pay a reduced Assessment as provided in this
Declaration fails to notify the Board when the payment amount should be increased, such Owner
shall nonetheless be liable for the increased amount of the Assessment and such Owner's failure to
notify the Board shall not relieve such Owner of the Liability for the increased Assessment .

4
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8 .9 Collection Costs_ Interest on ling ent Amounts and Assessment I ien . Any

Delinquent Amount shall have added theme a late charge of fifteen dollars or ten percent (10%) of
such Delinquent Amount, whichever is greater, if not paid within 45 days after its due date . In addi-
tion, the Delinquent Amount shall bear interest from 45 days :Itier its due date until paid at a rate
equal to the greater of: (a) twelve percent (12%) per annum ; or (b) the then prevailing highest
interest rate on lc . .'s insured by FHA or VA in Phoenix. Arizona . The Owner shall be liable for all
costs, including F it not limited to reasonable attorneys' fees, expert witness fees, and collection
agency fees, that may be incurred by the Association in collecting any Delinquent Amount . The
Board may also record an Assessment Lien against the applicable Lot or Parcel and may establish
a fixed fee to be reimbursed to the Association for the Association's costs in recording such Assess-
ment Lien, processing the delinquency, and recording a release of the Assessment Lien . The
foregoing fee shall be treated as a collection cost •f the Association secured by the Recorded
Assessment Lien . The Board as failure to record an Assessment Lien against a Lot or Parcel shall
not be deemed to invalidate or extinguish the Assessment Lien with respect to such Lot or Parcel.

8.10 Statement of Payment. Upon receipt of a written request from any Owner or
Occupant, the Board, within a reasonable time thereafter, shall issue to the requesting party a written
statement stating that as of the date of the statement:

8 .10.1 All Assessments (including collection fees. if any in regard thereto) have been
paid with respect to the specified Lot or Parcel ; or

8 .10 .2 If such have not been paid, the amount then due and payable

The Association may make a reasonable charge for the issuance of such statement,
which charge shall be paid when such statement is requested . Any such statement shall be conclusive
and binding with respect to any matter set forth therein.

8 .11 Exempt Prooerty. Exempt Property shall be exempt from Assessments (except if
assessed pursuant to Sections 8.6, 11 .2, or 11 .3 of this Declaration) and the Assessment Lien,
provided, however, that should any Exempt Property cease to be Exempt Property for any reason,
it shall thereupon be subject to Assessments, prorated as of the date it ceased to be Exempt Property,
and the Assessment Lien .

ARTICLE 9
ENFORCEMENT AND THE ASSESSMENT LIEN

9.1 Association Remedies to Enforce Assessments . If any Owner or Subsidiary
Association fails to pay any Assessments when due, the Association may, and each Owner hereby
authorizes the Association to, enforce the payment thereof and the Assessment Lien and recorded
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Assessment Lien by taking either or both of the following actions, concurrently or separately (arid
by exercising either remedy the Association does not prejudice or waive its right to exercise the other
remedy) :

9 .1 .1 Bringing an action at law or in equity against the Owner to recover judgment
against the Owner, who is personally liable for the Assessments : and

. 9 .1 .21 Foreclosing the recorded Assessment Lien against the appropriate Lot or
Parcel in accordance with then prevailing Arizona law relating to the foreclosure of realty mortgages
(including the right to recover any deficiency) and, at the Association's option, the Association may
bid for and purchase the Lot or Parcel at any foreclosure sale.

9 .2

	

Subordination of Assessment Lieut. The Assessment Lien shall be superior to all
charges, liens, or encumbrances that are or may be imposed on any Lot or Parcel except:

9 .2.1 The lien of any mortgage or deed of trust that was recorded prior to this

9.2 .2 The lien for taxes or other governmental assessments that is deemed superior
hereto by applicable law ; and

9 .2 .3 The lien of any First Mortgage recorded before the Delinquent Amount that
is the subject of the Assessment Lien became due.

Sale or transfer of any Lot or Parcel shall not affect the Assessment Lien : provided,
however. the sale or transfer of any Lot or Parcel pursuant to foreclosure or any proceeding in lieu
thereof of any of the - liens described in this Section 9 .2 shall extinguish the Assessment Lien only
as to payments which became due prior to such sale or transfer . No other save or transfer shall relieve
a Lot or Parcel from the Assessment Lien arising in regard to any Assessment becoming due before
such sale or transfer.

9 .3 Release of Recorded Assessment Lien. Upon the complete curing of any default for
which a recorded Assessment Lien was recorded by the Association, the Association shall record an
appropriate release of the recorded Assessment Lien.

ARTICLE 10
USE OF ASSOCIATION FUNDS

10 .1 Use of Association Funds. In addition to the powers enumerated in the Articles and
Bylaws, the Association shall apply all Funds for the crrnmon good and benefit of the Covered
Property, the Owners, and Occupants . The Funds may oc used, among other things, to insure.
acquire, construct, alter, maintain, provide, and operate, in any manner whatsoever, any and all land,

Declaration ;
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properties, improvements services . projects, programs, studies. and systems within or without the
Covered Property . which may be necessary, desirable. or beneficial to the general common interests
of the Owners and Occupants.

10 .2 Borrowing Power. The Association may borrow money in such amounts, at such
rates, upon such terms and security, and for such periods of time as the Board deems necessary or
appropriate .

	

d

10.3 Association's Rights in Spending Funds From Year to Year . The Association shall
not be obligated to spend in any year all Funds received by it in such year, and the Board may care'
forward as surplus any balances remaining . The Association shall not be obligated to reduce the
amount of the Annual Assessment in the succeeding year if a surplus exists from a prior year.

11 .1 .1 Areas of.Association Responsibility . The Association. or its duly delegated
representative, shall maintain and otherwise manage all Common Antes ; provided. however, that the
Association shall not be responsible for providing or maintaining the landscaping or structures on
any Common Areas located on or within Lots or Parcels unless:

(a) such landscaping or structures are intended for the general benefit of
the Owners and Occupants or are within easements intended for the benefit of the Association; and

(b) the Association assumes in writing the responsibility for such
maintenance and such instrument is recorded.

The Association shall also maintain any landscaping and other improvements
not located on Lots or Parcels but located within the Covered Property if such areas are intended for
the benefit of Owners and Occupants, unless such areas are to be maintained by a governmental
entity or public utility and in fact are being maintained by such entity or utility or are the respon-
sibility of an Owner pursuant to this Declaration. Common Areas to be maintained by the
Association may be identified on Development Site Plans, recorded subdivision plats approved by
Declarant, or in Tract Declarations or deeds from Declarant, but the failure to so identify such areas
shall not affect the Association's rights or responsibilities with respect thereto.

Without limitation, it is understood that the Association intends to accept as
Common Area certain landscaped and other areas, which may or may not include roads, open spaces,
walkways or other fixtures, and the expenses of the Association shall include all expense of



maintenance, repair or replacemeat thereof, including insurance and other associated or necessary
costs.

11 .1 .2 Declarttit+r of Responsibilities. In the event any Development Site Plan.
recorded subdivision plat. Tract Declaration, recorded deed restriction . or this Declaration permits
the Association to determine whether Owners of certain Lots or Parcels shall be responsible for
maintenance of certain Common Areas or public rights-of'-way, the Board shall have the sole
discretion to determine whether the Association or an individual owner should be responsible for
such maintenance, considering cost, uniformity of appearance, location. and other relevant factors.
The Board may cause the Association to contract with others for the performance of such
maintenance and other obligations of the Association and. in order to promote uniformity and
harmony of appearance, the Board may also cause the Association to contract to provide
maintenance services to Owners of Lots and Parcels having such responsibilities in exchange for the
payment of such fees as may be agreed upon by the Assocution and the Owner.

11 .13 Level Of Maintenance . The Board shall be the sole judge as to the appropriate
level of maintenance of all Common Areas.

11 .2 Assessment of Certain Maintenance Costs . If the need for maintenance or repair of
areas maintained by the Association is caused through the Nei! t'ul or ne g ligent act or omission of any
Owner or Occupant, or such Owner's or Occupant's Famil . guests, licensees, agents. employees,
or customers, the cost of such m'Jntenance or repair shall lc added to and become a part of the
Assessments to which such Owner and such Owner's Lot or Parcel is subject and shall be secured
by the Assessment Lien, and by a recorded Assessment Lien if deemed appropriate by the Board.
Any charges to be paid by an Owner in connection with a maintenance contract entered into by the
Association pursuant to Section 11 .1 of this Declaration shall also become a part of such
Assessments and be secured by the Assessment Lien, and by a recordee Assessment Lien if deemed
appropriate by the Board.

11 .3 Improper Maintenance and Use of Lots and Parcels . In the event any portion of any
Lot or Parcel is maintained so as to present a nuisance, or substantially detracts from or affects the
appearance or quality of any neighboring Lot, Parcel, or other area . or is used in a manner that
violates this Declaration or any Tract Declaration, or in the event the Owner or Occupant of any Lot
or Parcel fails to perform such Owner's or Occupant's obligations under this Declaration, any Tract
Declaration, the Association Rules, or the Development Guidelines, the Association, by Board
resolution, may make a finding to such effect, specifying the particular condition(s) that exist, and
give notice to the Owner of such Lot or Parcel that unless specified corrective action is taken within
a specified time period the Association, at such Owner's cost . may take 'whatever action is
appropriate to compel compliance including, without limitation . appropriate legal action . If at the
expiration of the specified time period the requisite corrective action has not been taken by the
owner, the Association is hereby authorized and empos'ered . at its sole discretion, to cause
corrective action to be taken or to commence appropriate legal action and the cost thereof, including
court costs, expert «fitness fees, and reasonable attorneys' fees, shall be :tided to and become a part



of the Assessments to which the offending Owner and the Owner's Lot or Parcel is subject and shall
be secured by the Assessment Lien, and by a recorded Assessment Lien if deemed appropriate by
the Boa:

ARTICLE 12
RIGHTS, POWERS, AND DUTIES OF ASSOCIATION

12.1 Rights. Powers. and Duties of the Association . In addition to the rights and powers
of the Association set forth in this Declaration, the Association shall have sus : rights and powers
as are set forth in the Articles and Bylaws, together with such rights, power. _::d duties as may be
reasonably necessary in order to effect all of the objectives and purposes of the Association as set
forth in this Declaration. The foregoing rights and powers shall include, among other things, the
right to establish and collect Special Use Fees in regard to some or all of the Common Areas and to
establish and collect monetary penalties for violation of this Declaration. A copy of the Articles and
Bylaws shall be available for inspection at the office of the Association during reasonable business
hours.

12 .2 Rules and Regulations . In addition to the right to adopt rules and regulations on the
matters expressly mentioned elsewhere in this Declaration, the Association, acting through the
Board, shall have the right to adopt, amend, and repeal rules and regulations with respect to all other
aspects of the Association's rights, activities, and duties, provided such rules and regulations are not
inconsistent with the provisions of this Declaration, the Articles, and the Bylaws . Upon adoption.
the Association Rules shall be enforceable in the same manner as this Declaration and shall have the
same force and effect as if they were set forth in and were a part of this Declaration.

12.3 Association's Ri ghts of Enforcement . The Association, as the agent and
representative of the Owners, shall have the right, but not the obligation, to enforce, by any
appropriate action at law or in equity, the provisions of this Declaration and all Additional Covenants
that:

12 .3 .1 Shall have been executed pursuant, or subject, to the provisions of this

12 .3 .2 Otherwise shall indicate that the provisions of such instrument were intended
to be enforced by the Association or by Declarant.

If the Association shall fail or refuse to enforce the provisions of this Declaration or the Additional
Covenants after receipt of written request to enforce from any Owner, then any Owner may enforce
them by any appropriate action, whether against the Association, another Owner or Occupant, or any
other Person, and whether at law or in equity .



12 .4 Contracts with Others. Subject to the restrictions and limitations contained in this
Declaration, the Articles, the Bylaws, and the haws of the State of Arizona, the Association may enter
into contracts with others, including Declarant and Affiliates. and such contracts shall not be
invalidated by the fact that one or more directors or officers of the Association arc employed by or
otherwise affiliated with Declarant or any Affiliates : provided . however, that the fact of such
employment or affiliation shall be previously disclosed or made known to the other members of the
Board .acting upon sucit contract or transaction and, prottided further, that the transaction or contract
is fair and reasonable. Notwithstanding the foregoing, any contract entered into by the Association
must be for a term not exceeding one year and must be terminable, without penalty, by the
Association for cause at any time and without cause upon no more than thirty (30) days notice.

12 .5 Addition to Common Area and Procedure for Charge of Use of Common Areas.
After termination of the Class B Membership, the Board, upon adoption of a resolution stating that
the then current use of a specified part of the Common Area is no longer in the best interests of the
Owners and Occupants, and upon the approval of such resolution by a majority of the total votes of
the Membership entitled to be cast by Members voting in person of by proxy at a meeting duly called
for such purpose, the Board shall have the power and right to change the use thereof (and in
connection therewith to take whatever actions are required to a_Lommodate the new use), provided
such new use : (a) also shall be for the common benefit of to Owners and Occupants : and (b) shall
be consistent with this Declaration . any recorded deed, Tract Dcclaao ion. recorded restrictions, or
zoning regulations.

12 .6 Procedure for Transfers of Common Areas . The Association shall have the right to
dedicate or transfer all or any part of the Common Areas to any public authority or utility provided
that :

12.6 .1 Such a transfer or dedication does not have a substantial adverse effect on the
enjoyment of the Common Areas by the Owners and Occupants : and

12 .6 .2 It is provided by a Development Site Plan. a recorded subdivision plat. a
zoning stipulation or ordinance, or an agreement with the County.

Except as otherwise provided herein, no such dedication or transfer shall be effective
without the prior written approval of the Class B Member, if any, and the approval or affirmative
vote of two-thirds (2/3) of the Class A Members other than Declarant, who are voting in person or
by proxy at a meeting duly called, or two-thirds (2/3) of First Mortgagees, based upon one (1) vote
for each First Mortgage encumbering Covered Property that is not Exempt Property . The
Association shall also have the right to change the size, shape, or location of the Common Areas, to
exchange the Common Areas for other property or interests which shall become Common Areas.
to encumber all or any part of the Common Areas, and to abandon or otherwise transfer Common
Areas to a nonpublic authority upon the prior written approval of the Class B Member, if any, and
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the approval or af1i : native vote of two-thirds (2/3) of the Class A Members other than Declarant,
who are voting in person or by proxy at a meeting duly called, or two-thirds (2/3) of Firs:
Mons: gees, based upon one (I) vote for each First Mortgage encumbering Covered Property that
is not Exe :oot Property.

Notwithstanding the foregoing, at any time during the pendency of the Class B
Membership, Declarant shalJhave the right to convey, or cause the Association to convey . Common
Area without the consent or vote of any other Person or Member, should Declarant, in its sole
discretion, determine that such conveyance or transfer is in the best interests of the Covered Property
or should Declarant determine tha . the said Common Areas are no longer necessary or are a burden
to the Association and that the interests of the Association are best served by disposing of same . Any
sale or disposition of the Common Area shall serve to extinguish any interests therein of Owners
pursuant to the provisions hereof. The rights of Declarant hereunder with respect to Common Area
shall include conv eyance and dedication to the public of roads. streets . drainageways. culverts, and
sewer facilities, none of which shall require the approval of any Owners or Members of the
Association .

Further, Declarant expressly reserves the right in the course of development to convey
to the Association, and the Association shall accept, certain areas such as open spaces, peaks, ridges,
and washes which for any reason are not intended to be developed and which are deemed by
Declarant to be most suitable as Common Area of the Association as op posed to a common area of
a Subsidiary Association within the Covered Property.

ARTICLE 13
TERM, AMENDMENTS, AND TERMINATION

13 .1 Term: Method of Termination. This Declaration, except as it may be amended from
time to time, shall be effective upon its recordation and, as so amended from time to time, shall
continue in full force and effect for a term of twenty (20) years from the date of its recordation.
Thereafter, this Declaration shall be automatically extended for successive periods of ten (10) years
each, unless there is an affirmative vote to terminate this Declaration by the then Owners casting
ninety percent (90%) of the total votes then entitled to be cast by each class of Members at an
election held for such purpose within six (6) months prior to the expiration of the initial term hereof
or any ten (10) year extension. In addition, this Declaration may be terminated at any time if ninety
percent (90%), or such greater percentage as may be required by applicable law, of the votes then
entitled to be cast by each class of Members shall be cast in favor of termination at an election held
for such purpose. If the necessary votes and consents are obtained, the Board shall record a certificate
of termination, duly executed by the President or vice President of the Association and attested to
by the Secretary of the Association. Upon the recording of the certificate of termination this
Declaration shall have no further force and effect and the Association thereupon shall be dissolved
in accordance with the terms of its Articles and Bylaws and the laws of the State of Arizona .



13 .2 Amendments . This Declaration may be amended by recording a certificate os
amendment, duly executed by the President or Vice President oCthe Association and attested to by
the Secretary of the Association . Amendments to this Declaration shall not be required to affect the
Covered Property in a uniform manner . The certificate of amendment shall set forth in full the text
of the amendment adopted, and, except as provided in Section 13 .3 of this Declaration shall certify
that the amendment has been approved by the Owners possessing at least seventy-five percent (75%)
of the total votes then entitled to be cast by the Membership, with ur without a meeting.

Any amendment during the pendency of the Class B Membership shall have the
written approval of the Class 13 Member and, for a period of ten years after recording hereof, the
Declarant as well . Absent such approval, any such amendment shall be deemed void.

In addition to the foregoing, Declarant shall have the right, so long as it owns any Lot .
or Parcel, to amend this Declaration of its own volition, and without the requirement of any further
consent or approval, to correct errors or eliminate ambiguities, and to make changes designed to
further the intent of this instrument by further elaborating on existing powers, privileges and
restrictions in cases where correction, clarification or elaboration is warranted, as determined by
Declarant in its sole discretion.

13 .3 Right of Amendment if Requested by Agency. Anything in this Article to the
contrary notwithstanding. Declarant reserves the right to amend this Declaration or a Tract
Declaration as may be requested or required by FHA, VA, FNMA, FHLMC, or any other Agency
with whom Declarant elects to do business as a condition precedent to such Agency's approval of
this Declaration or an applicable Tract Declaration, or by any state or federally chartered lending
institution as a condition precedent to such institution's lending funds upon the security of any Lot
or Parcel or purchasing loans secured thereby . Any such amendment shall be effected by Declarant's
recording a certificate of amendment duly executed and acknowledged by Declarant specifying the
Agency or the lending institution requesting the amendment and setting forth the requested or
required amendment(s) . Recordation of such a certificate shall be deemed conclusive proof of the
Agency's or institution's request or requirement and such certificate, when recorded . shall be binding
upon all of the Covered Property recited as being covered by such certificate and all persons having
an interest in such Covered Property . It is the desire of Declarant to retain control of the Association
and the Association's activities during the period of planning and development of Barrio De Tubac.
If any amendment requested or required pursuant to the provisions of this Section 13 .3 deletes,
diminishes, or alters such control, Declarant shall have the right to prepare, provide for, and adopt
as an amendment hereto other and different control provisions which shall be binding upon the
Covered Property and the Owners and Occupants without a vote o£ the Owners .
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ARTICLE 14
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ANNEXATION OF PROPERTY

14 .1 Annexation of Additional Property. Declarant may, at its sole discretion and without
the approval, assent, or vote of the Association or other Owners, from time to time until fifteen (15)
years after recordation of this Declaration, annex to the Covered Property the Additional Property
or any portion or portion thereof. To effect such annexation, a Tract Declaration of Covenants,
Conditions, and Restrictions, as described in Section 14.2 of this Declaration, covering the
Additional Property (or the applicable portion or portions thereof) shall be executed and recorded
by Declarant. The recordation of such Tract Declaration of Covenants, Conditions, and Restrictions
shall constitute and efectua,e the annexation of the Additional Property (or the applicable portion
or portions thereof) described therein, making such Additional Property (or the applicable portion
or portions thereof) and the Owners and Occupants thereof subject to this Declaration and the

' jurisdiction of the Association. In addition to the foregoing, and notwithstanding any decision not -
to annex the Additional Property or any portion thereof, Declarant may grant easements for ingress,
egress, utilities, and other purposes for the benefit of such Additional Property, all on terms deemed
by Declarant to be reasonable.

14 .2 Tract Declarations . The annexations authorized under Section 14 .1 of this
Declaration shall be made by recording a Tract Declaration of Covenants . Conditions . and Restric-
tions, in like fashion as for any Parcel originally subject to this Declaration. A Tract Declaration of
Covenants, Conditions, and Restrictions may contain such complementary additions to and
modifications of this Declaration as may be necessary to reflect the different character, if any, of the
Additional Property (or the applicable portion or portions thereof) . In no event, however, shall ary
such Tract Declaration of Covenants, Conditions, and Restrictions revoke or conflict with this
Declaration or any Tract Declaration . If the Additional Property (or the applicable portion or
portions thereof) is annexed, the number of Lots or Parcels shall be adjusted accordingly, Declarant
shall be entitled to additional votes as determined in accordance with the provisions of this
Declaration, and the Additional Property (or applicable portion or portions thereof) shall thereupon
become fully a part of the Covered Property subject to all provisions of this Declaration, including
without limitation the provisions regarding Assessments.

ARTICLE 15
EMINENT DOMAIN AND INSURANCE INVOLVING

THE COMMON AREA

	15.1 Eminent Domain. In the event of a threatened Taking of all or any portion of the

	

'.•«'
Common Area, the Owners hereby appoint the Board and such persons as the Board may delegate

	

to represent all of the Owners in connection with the Taking . The Board shall act, in its sole

	

7`•.
discretion, with respect to any awards made or to be made in connection with the Taking and shall
be entitled to make a voluntary sale to the condemnor in lieu of engaging in a condemnation action.
Any awards received on account of the Taking shall be paid to the Association. In the event of a
Taking, the Board may, in its sole discretion, retain any award in the Funds or distribute pro rata all



or a portion thereof to the Owners (taking into account a reduction in the distribution to those
Owners paying reduced amounts for Assessments pursuant to this I)oclaration, ,nd all holders of
liens and encumbrances. as the interests of such Ourcrs, Honors, a.nd encumbra ors may appear of
record .

15 .2 Authority to Purchase Insurance . The Association shall purchase and maintain : (i)
comprehensive general liability insurance upon tlw insurable Common Arras : (ii) fire and extended
coverage insurance upcih the insurable Common Areas on a current replacement cost basis in the
amount of the full current replacement cost ; and (iii) such other insurance (including but not limited
to officers . and directors" liability insurance and fideliy insurance) as may be required by FHA,
VA, FNMA, FHLMC, or any other Agency, or as the Board, in its absolute discretion, may
determine. The Association shall be the named insured in all policies of insurance. Neither the
Association nor the Board . nor any member of the Board or officer or agent of the Association, shall
be liable to any person foe failure of the Association to secure and maintain any such insurance ,
coverage where such insurance coverage is not available in the State of Arizona at a reasonable cost
and on other reasonable terms and conditions.

15 .3 Individual Responsibility . It shall be the responsibility of each Owner or Occupant
to provide, at the sole expense of the Owner or Occupant, insurance on the Owner's or Occupant's
real or personal property interests on or within the Covered Property, including, but not limited to,
additions and improvements thereto, furnishings, and personal property therein, and the Owner's or
Occupant's personal liability to the extent not covered by the property and public liability insurance,
if any, obtained by the Association. Each Owner and Occupant shall also provide such other
insurance not carried by the Association as such Owner or Occupant desires . No Person shall
maintain any insurance that would limit or reduce in any manner the insurance proceeds payable
under the insurance maintained by the Association in the event of damage to the improvements or
fixtures on the Common Areas . Neither the Association. any Board member. or Declarant shall be
liable to any Owner, Occupant, mortgagee or other encumbrancer, or other Person, if any risks or
hazards are not covered by the insurance obtained by the Association or if the amount of such
insurance is not adequate.

15 .4 Insurance Claims. The Association is hereby irrevocably appointed and authorized
by the Owners to adjust all claims arising under insurance policies purchased by the Association and
to execute and deliver releases upon the payment of claims, and to do all other acts reasonably
necessary to accomplish any of the foregoing . The Board has full and complete power to act for the
Association in this regard and may, at its discretion, appoint an authorized representative or
committee, or enter into an insurance trust agreement wherein the trustee shall have authority, to
negotiate losses under any policy purchased by the Association.

15 .5 Insurance Proceeds . Any insurance proceeds payable to the Association in
connection with the loss of any Common Areas shall be used for the repair . replacement, or
reconstruction of the damaged or destroyed Common Areas, unless otherwise approved in writing
by the Class B Member, if any, and two-thirds (2/3) of the Class A Members other than Declarant
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or two-thirds (213) of First Mortgagees, based upon one (I) vote for each First Mortgage
encumbering Covered Property that is not Exempt Property . If any excess insurance proceeds
remain after any repair, replacement, or reconstruction of damaged er destroyed Common Areas, the
Association, in its sole discretion, may retain such sums in the Funds or may distribute all or a
portion of such sums to the Owners in the proportion that the Owners would pay Special
Assessments, subject to the prior rights of any mortgagees or other encumbrancers whose interests
may be protected by the insurance policies carried by the Association.

ARTICLE 16
RIGHTS OF FIRST MORTGAGEES

16 .1 Notification to First Mortgagees. Upon receipt by the Association of a written request
from an Eligible Insurer or Guarantor or Eligible Mortgage Holder informing the Association of its -
correct name and mailing address and identifying the Lot or Parcel, or portion thereof, to which the
request relates, the Association shall provide such Eligible Mortgage Holder or Eligible Insurer or
Guarantor with timely written notice of the following:

16.1 .1 Any condemnation loss or any casualty loss that affects a material portion of
the Common Areas;

16 .1 .2 Any default in the performance of any obligation to be performed pursuant
to this Declaration, including without limitation any delinquency in the payment of Assessments or
any other charges owed by an Owner whose Lot or Parcel, or portion thereof, is encumbered by a
First Mortgage held, insured, or guaranteed by such Eligible Mortgage Holder or EIigible Insurer
or Guarantor, if such default or delinquency is not cured within sixty (60) days;

16 .1 .3 Any lapse, cancellation, or material modification of any insurance policy or
fidelity bond maintained by the Association ; and

1 6.1 .4 Any proposed action that requires the consent of a specified percentage of
Eligible Mortgage Holders as set forth in Section 16 .2 of this Declaration.

16.2 Approval Re quired for Amendment to Declaration . In the event this Declaration has
received formal written approval by the Federal National Mortgage Association, then after expiration
of the Class B Membership, the approval of Eligible Mortgage Holders representing at least fifty-one
percent (51%) of the votes in the Association that are allocated to Owners whose Lots or Parcels
which are subject to a Tract Declaration restricting the Lou or Parcel to Single Family Residential
use, and whose Lots or Parcels are subject to First Mortgages held by Eligible Mortgage Holders
shall be required to make amendments of a material nature to this Declaration which specifically
impact such Single Family Residential properties . A substantial amendment to this Declaration for
the purpose of revising terms governing and administering the following matters shall be considered
material :
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Any actions to terminate this Declaration for reasons other than substantial

destruction or condemnation of the Covered Property shall require the approval of Eligible Mcrtgage
Holders representing at least sixty-seven percent (67%) of the votes in the Association that are
allocated to Owners whose Lots or Parcels are subject to First Mortgages held by Eligible Mortgage
Holders.

Any trst Mortgagee who receives a written request to approve additions or
amendments to this laration, the Articles, or the Bylaws and who does not submit a response to
the requesting party within thirty (30) days after the request is made shall be deemed to have
approved such request. As an example and without limiting the determination of materiality in any
way, any addition or amendment to this Declaration, the Article, or the Bylaws shall not be
considered material if it is for the purpose of correcting technical errors or for clarification only.

16 .3 Condemnation or Insurance Proceeds. No Owner, or any other party, shall have
priority over any rights of any First Mortgagee pursuant to its mortgage or deed of trust in the case
of a distribution to such Owner of insurance proceeds or condemnation awards for losses to or a
Taking of Common Areas.

16.4 Payment of Charges by First Mortgagees. First Mortgagees may jointly or singly pay
taxes or other charges that are in default and that may or have become charges against any Common
Areas, and may pay overdue premiums on hazard insurance policies or secure new hazard insurance
coverage for Common Areas in the case of lapse of a policy. First Mortgagees making such
payments are due immediate reimbursement from the Association.

16 .5 Right of inspection of Records. Any Owner, First Mortgagee, or Eligible Insurer or
Guarantor shall be entitled to: (a) inspect current copies of this Declaration, the Articles . the Bylaws,
the Development Guidelines, the Association Rules, and the books, records, and financial statements
of the Association during normal business hours: and (b) receive, upon written request therefor, an
audited financial statement of the Association for the immediately preceding fiscal year of the
Association, free of charge to the requesting party.

ARTICLE 17
MISCELLANEOUS

17.1 IDterpretation of the Covenants . Except for judicial construction, the Association,
by its Board, shall have the exclusive right to construe and interpret the provisions of this
Declaration, including without limitation', the land use restrictions contained in this Declaration and
in any Tract Declaration. In the absence of any adjudication to the contrary by a court of competent
jurisdiction, the Association's construction or interpretation of the provisions thereof shall be final,
conclusive, and binding as to all persons and property benefited or bound by this Declaration .
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17.2 Severability . Any determination by any court of competent jurisdiction that any

provision of this Declaration is invalid or unenforceable shall not affect the validity or enforceability
of any of the other provisions of this Declaration.

17 .3 Chance of Circumstances. Except as otherwise expressly provided in this
Declaration, no change of conditions or circumstances shall operate to extinguish, terminate . or
modify any of the provisions of this Declaration.

17 .4 peclararut's Disclaimer of Renrescntationn . Notwithstanding anything to the contrary
in this Declaration, Declarant makes no warranties or representations whatsoever that the plans
presently envisioned for the complete development of Barrio De Tubac can or will be carried out,
or that any real property now owned or h ..aaafter acquired by it is or will be subjected to this
Declaration, or that any such real property (whether or not it has been subjected to this Declaration)
is or will be committed to or developed for a particular (or any) use, or that if such real property is
once used for a particular use, such use will continue in effect . While Declarant has no reason to
believe that any of the provisions contained in this Declaration are or may be invalid or
unenforceable for any reason or to any extent . Declarant makes no warranty or representation as to
the present or future validity or enforceability of any provisions of this Declaration . Any Owner
acquiring a Lot or Parcel in reliance on one or more of the provisions in this Declaration shall
assume all risks of the validity and enforceability thereof and by acquiring the Lot or Parcel agrees
to hold Declarant harmless therefrom.

17 .5 Successors and Assiens: Assienees of Declarant. Any reference in this Declaration
to Declarant shall include any successors or assigns of Declarant's rights and powers hereunder, to
the extent of such assignment, which may be in whole or in part . and to the extent such assignment
is in writing making reference to such rights . Any such assignment shall be evidenced by a recorded
instrument executed by Declarant and its successors or assigns . Without limitation, Declarant may
assign its various exemptions and privileges hereunder, including but not limited to such exemptions
and privileges as may relate to signage, business use during development, voting rights and
assessments, design review, and other matters.

17 .6 Gender and Number . Wherever the context of this Declaration so requires, words
used in the masculine, feminine, or neuter gender shall include the other genders words in the
singular number shall include the plural, and ,words in the plural number shall include the singular.

17 .7 Captions. All captions, titles, or headings of the Articles and Sections in this
Declaration are for the purpose of reference and convenience only and Declarant intends that they
shall be disregarded in interpreting the provisions of this Declaration .
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A parcel of land located in the Luis Maria Baca Float No. 3, situated in Santa Cruz County,
Arizona, more particuleirly described as follows:

Then S00°03'02 " W, a distance of 150.00 feet to t northwest comer of that certain p rcel ]mown
as Barrio de Tubac and the TRUE POINT OF BEGINNING;

Then continuting SO0°03'02"W, a distance of 21 .11 feet;

Then S17°13' 12" E, along the east right of way of the I-19 east frontage mad, a distance of 151 .22

feet;

then S30°4T19"E, a distance of 237 .85 feet;

Then N59°04'54"E, a distance of 50 .14 feet;

Then S30°52'14"E, a distance of 49 .77 feet;

Then S59°0T30"W, a distance of 50.14 feet;

Then S30°52'30 "E, a distance of 79.88 feet;

Then S39°55'53"E, a distance of 528 .63 feet;

Then S 18°01'33"E, a distance of 604 .35 feet;

Then S07°08'05"W, a distance of 507 .48 feet;

Then S27°1T09"W, a distance of 564.18 feet;

Then S15°14'07"W, a distance of 470 .98 feet;

Then S07°40'11"E, a distance of 253 .27 feet to a point of curvature;

Then southerly, along a curve concave to the west, having a central angle of 24°28'37", a radius

of 5829.58 feet, an arc length of 2490 .41 feet to a point of tangency;

Then S 18°31 ' 31 "W, a distance of 266 .17 feet to the southwest corner of that certain parcel known

as Barrio de Tubac;
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This Amendment and Correction to Declaration . of Covenants, Conditions,
Restrictions and Easements for Barrio De Tubac ("Amendment") is made as of this _ day of May,
1998, and hereby amends and modifies that certain Declaration of Covenants, Conditions,
Restrictions and FFSements for Barrio de Tubac recorded on February 3, 1998 in Docket 748 at Page
206, Santa Cruz County Records (the "Declaration").

Lawyers Title of Arizona, Inc ., an Arizona corporation, as Trustee under Trust
No.7856-T, and not otherwise, as both the Owner of Lots within the properties, and the Declarant
under the Declaration, is empowered to make this Amendment pursuant to Arizona law and the
terms and provisions of the aforesaid Declaration, and does hereby amend and modify the
Declaration as follows:

The text of Article 1, Section 1 .19 is deleted in its entirety and replaced with the following:

1 .19 . "Block Plat" shall mean the plat of Barrio De Tubac, Blocks 1-10 and
Common Area A, B and C, recorded Book 4 of Maps and Plats, Page 82, Santa Cruz
County Records.

In all other respects, the Declaration remains unchanged.

Owen i\TUX\098506.0I



Dated this 28 day of May, 1998 .

	

DocK 7 5 9 AGE 121
Declarant:

Lawyers Title of Arizona, Inc., an Arizona
corporation, as Trustee under Trust No . 7856-T and
not othe

	

-,

By:
Name:
Title :

STATE OF ARIZONA

	

)
) ss.

County of Santa Cruz

	

)

ACKNOWLEDGED BEFORE me this28 day of May, 1998, by 	 Joe Gutierrez	

, the	 Asst Vice–Presidentof Lawyers Title of Arizona, Inc., an Arizona
corporation, ,as.Truste. . .

	

t 7856-T and not otherwise.

	 Lnu)b2.t. ~

lotary Public

. ;" . y

36.1995

My Commission Expires:

Owenj\TUXW98506 .01
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