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TRACT.DECLARATION OF
COVENANTS . CONDITIONS, RESTRICTIONS AND EASEMENTS

FOR
CIELITO LINDO DE TUDAC

THIS DECLARATION is made as of this

	

day of July . 1997, by Lawyers Title of
Arizrna, Inc., an Arizona corporation, as Trustee under Trust No . 78S&T, hereinafter referred to asi
"Declarant" .

	

L

WITNESSETH:

WHEREAS, Declarant is the Owner (as hereinafter defined) of certain real property
in the County of Santa Cruz State of Arizona, which is more particularly described as:

Lots 1-57 inclusive, and Common Area A of Cielito Linda Dc Tubac,
a subdivision in Santa Cruz County, Arizona, recorded in Book

	

of
Maps and Plats at Page

	

thereof, in L̀ ,e Office of the Santa Cruz
County Recorder, Santa Cruz County, Arizona (the "Plat")

which real property shall hereinafter be referred to as the "Properties".

WHEREAS. Declarant and/or the Developer (as hereinafter defined) propose to
construct and install improvements upon the Properties, and to sell and convey the same, subject to
the covenants, restrictions, uses, limitations, obligations, easements . equitable servitudes, charges
and liens hereafter set forth . each of which is for the benefit of the Properties and the subseq uent
owners thereof.

NOW. THEREFORE, Declarant hereby declares that the Properties are and shall be
held, conveyed, encumbered, leased and used subject to the following covenants, conditions,
restrictions, uses, limitations, obligations, easements, equitable servitudes. charges and liens
(hereinafter collectively referred to as the "Restrictions"), all of which arc for the purpose of
enhancing and protecting the value. desirability and attractiveness of the Properties . The Restrictions
set forth herein shall run with the Properties, shall be binding upon all persons having or acquiring
any interest therein, and shall inure to the benefit of, be binding upon and enforceable by all Owners,
ieclarant, the Association and their successors in interest.

No provision contained herein shall be construed to prevent or limit Declarant's or
Developer's right to complete development of the Properties and construction of improvements
thereon. nor Declarant's or Developer's right to maintain model homes, construction, sales or leasing
offices, nearby parking areas or similar facilities on the Properties. nor Declarant's or Developer's
right to post signs incidental to construction, sales or leasing, nor Declarant's or Developers right
to do anything that is reasonably necessary and proper for the full development of the Properties.

1



ARTICLE 1
DEFINITIONS

Unless the context otherwise specifies or requires, the following words and phrases
when used herein shall have the meanings hereinafter assigned.

Section 1 .1 "Articles" shall mean the Articles of Incorporation of the Association
and amendments thereto which arc or shall be filed in the Office of the Arizona Corporation
Commission .

Section 1 .2

	

"Design Review Committee" shall mean the committee established by
the Board of Directors of the Association pursuant to Section 9 .1 hereof.

Section 1 .3 "Association" shall mean and refer to Cielito Lindo Dc Tubac
Homeowners Association . an Arizona nonprofit corporation, and its successors and assigns . The
Association shall constitute a "Subsidiary Association" as defined in the Master Declaration.

Section 1 .4

	

"Board" shall mean the Board of Directors of the Association.

Section 1 .5

	

"Bylaws" shall mean the Bylaws of the Association . together with any
amendments thereto.

Section 1 .6 "Common Area" or "Common Areas" shall mean all real property and
any improvements thereon . from time to time owned and controlled by the Association for the
common use and enjoyment of the Owners.

Section 1 .7 "Declarant" shall mean Lawyers Title of Arizona, Inc ., an Arizona
corporation . as Trustee under Trust No .785 Tti and its successors or assi gns who have been
designated in writing by Declarant as the successo' '?o all or a portion of Declarant's rights hereunder
and who own one or more Lots in the Properties.

Section 1 .8 "Declaration" shall mean and refer to this instrument and any
amendment thereto or restatement thereof. This Declaration shall constitute a "Tract Declaration"
as defined in the Master Declaration.

Section 1 .9 "Design Guidelines" shall mean the design standards . restrictions,
review process. submittal requirements and construction regulations adopted and enforced by the
Design Review Committee as set forth herein and as may be amended or supplemented from time
to time.

Section 1 .10 "Developer" shall . unless the context clearly indicates to the contrary,
be synonymous with Declarant_ unless and until the Declarant appoints and designates another

2
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person or entity as the Devcbper hereunder . Declarant may appoint inc or more designees . Any
such designation may be chanced from time to time at Declarant's sole and absolute discretion.

Section 1 .11 " Dwelling Unit" or "Unit" shall mean any improvements placed within
the confines of any Lot.

Section 1 .12 "Exclusive Use Areas" shall mean any areas within the Common Area,
if any, designated herein or in a supplemental declaration as being for the exclusive use and
enjoyment of the Owners of one or more Lots.

Section 1 .13 "First Mortgagee" shall mean the holder of any Mortgage under which
the interest of =y - Owner of a Lot is encumbered and which mortgage has first and paramount
priority (referred to herein as a First Mortgage), subject only to the lien of general or ad vaiorcm
taxes and assessments and such other matters as are recognized in such First Mortgage as permitted
exceptions .

Section 1 .14 "Lot", unless otherwise indicated by the context . shall first mean and
refer to any numbered parcel of real property within the Properties shown on the Plat . as it may be
amended . together with the D ..selling Unit . if any, thereon, and in the event of annexation shall
include all additional lots annexed and shown on a plat for the annexed land . The term Lot shall also
include any Lots combined to become a single lot, in which case the Lots so combined shall be
considered one lot for all purposes, including voi .,g and assessments.

Section I .15 "Master Association" shall mean and refer to he Barrio De Tubac
Owners Association, an Arizona nonprofit corporation, created pursuant to die Master Declaration,
and its successors and assigns

Section 1 .16 "Master Declaration" shall mean and refer to the Declaration of
Covenants. Conditions. Restrictions and easements for Barrio De Tubac . recorded in Docket _,
commencing at Page in the Office of the County Recorder of Santa Cruz County . Arizona, as
it may be amended from time to time.

Section 1 .17 "Member" shall mean and refer to every person and/or entity who holds
membership in the Association pursuant to Section 2.1 hereof.

Section 1 .13 "Mortgage" shall mean any mortgage . deed of trust or other security
instrument by which a Lot or any part thereof is encumbered.

Section 1 .19 "Owner" or " Homeowner" shall mean and refer to : (1) the record
Owner. whether one or more persons or entities . of equitable or beneficial title in fee simple (or legal
tide if same has merged) of any Lot : or (2) the purchaser of a Lot under a recorded contract for the
sale of real property as set forth in Arizona Revised Statutes Section 33-741 et seq . Thc foregoing
does not include persons or entities who hold an interest in any Lot merely as security for the

3
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performance of an obligation . or a lessee or tenant of an Owner as defined above, or a purchaser or
vendee under any executory contract of sale which has not been fully consummated with a deed to
the purchaser recorded in the office of the County Recorder of Santa Cruz County, Arizona.

Section 120 "Person" shall mean a natural individual . corporation or other entity with
the legal right to hold title to real property.

Scctiorf ! .21

	

"Plat" shall mean the plat of the real estate that is subject to this
Declaration recorded in Book

	

of Maps and Plats at Page

	

, in the office of the County
Recorder of Santa Cruz County, Arizona, and any amendment thereto or resubdivision thereof.

Section 1 .22 "Properties" shall mean and refer to Lots I through 57 and Comp ton
Area A of Ciclito Lindo De Tubac as described on the Plat, and any additional property annexed
hereunder.

Section 1 .23 "Restrictions" shall mean the covenants, conditions, restrictions, uses,
limitations, obligations, easements, equitable servitudes, charges and liens set forth in this
Declaration.

Section 1 .24 "Rules" shall mean any and all rules adopted by the Board pursuant to
the Bylaws .

Section 1 .25 "Visible from Neighboring Property" shall mean that a given object or
activity on a Lot is reasonably visible without artificial sight aids, from six (6) feet above any portion
of any other Dwelling Unit or Common Area with an elevation equal to that portion of the Lot upon
which such object or activity is located .

ARTICLE 2
ASSOCIATION

Section 2.1 Membership in the Association. Each Owner (including Declarant) of
a Lot, by virtue of being an Owner, shall automatically be a Member of the Association.
Membership in the Association shall be appurtenant to each Lot owned and shall not be transferred,
pledged. or alienated in any way. except upon the transfer of own :rship to a Lot, and then only to
the transferee thereof. Any transfer of ownership of a Lot shall operate automatically to transfer the
membership associated therewith to the new Owner thereof. Any attempted transfer of membership
separate from the appurtenant Lot or Lou shall be void.

Section'? ,Allocation of Votes. Except as provided in Section 23 below, there
shall be one (1) vote for each Lot owned by an Owner other than Declarant, and three (3) votes for
each Lot owned by Declarant. Each vote may be exercised by the Owner or Owners of the Lot. In
the event that a Lot is owned by more than one person, whether by husband and wife, by joint
tenants. or by any other type of co-owner, the co-owners shall agree among themselves upon the

4



disposition of the vote allocated to that Lot . and if they cannot agree, the vote shall be prorated
among them .

Any Mortgagee who acquires title to a Lot pursuant to a judgment of foreclosure or a
trustee's sale shall automatically become entitled to exercise all voting rights which the Owner of
said Lot would otherwise have had.

Section .3 Declarant's Reserved Voting Rights--Exclusive Voting.
Notwithstanding the provisions of Section 22 herein, no Member, other than Declarant . shall be
entitled to any voting rights until eighty percent (80%) of all Lots designated on the Plat and eighty
percent (80%) of all Lots annexed hereunder have been sold and conveyed to persons other than
Declara, or until such earlier time as Declarant shall notify the Association_ in writing, that
Declarant has waived its exclusive voting rights under this Section 2 .3 . In the event Declarant shall
in writing waive its exclusive voting rights, or in the event eighty percent (80%) of such Lots have
been sold or conveyed to persons other than Declarant. Declarant shall have three votes for each Lot
owned_ and Declarant may in its discretion retain the right so long as it owns a single Lot to appoint
the members of the board of directors and De g:gn Review Committee of the Association
notwithstanding the waiver of DecIarant's exclusive voting rights.

If any lender to whom Declarant has assigned, or hereafter assigns . as security all or
substantially all of its rights under this Declaration should succeed to the interest of the Declarant
by virtue of said assignment, the absolute voting rights of the Declarant as provided herein shall not
be terminated thereby, and such lender, or successor to such lender by assignment or foreciosure or
acceptance of a deed in lieu thereof, shall hold Declarant's memberships and voting rights on the
same terms as they were held by Declarant.

Section 2 .4 Purpose of Association. Thc Association is a non-profit corporation
which will ser ve as the governing body for all Owners and Members for the protection,
improvement, alteration, maintenance, repair, replacement, administration and operation of the
Common Area and any other areas for which the Association is responsible under the terms of this
Declaration or otherwise: the assessment of expenses ; payment of losses: disposition of casualty
insurance proceeds : and other matters as provided in this Declaration, the Articles, the Bylaws, and
the Rules . The Association shall not be deemed to be conducting a business of any kind . All funds
received by the Association shall be held and applied by it for the Owners and Members in
accordance with the provisions of this Declaration . the Articles and the Bylaws.

Section 2 .5 Birehts and Responsibilities of Association . Thc Association . through
tie Board of Directors. unless s . citicaliy provided otherwise . shall have the right of enforcement
of all of the provisions her • : . .̀ The Association shall be responsible for the proper and efficient
management and operation of the Common Area and any other areas for which it is responsible
under the terms of this Declaration or for which it has assumed responsibility . The Association's
responsibilities shall include :
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A .

	

maintaining . operating, and rebuilding improvements on the Common

13 .

	

maintaining ad landscaping proper . owned or controlled by the
Association. including private roads, paths, and easement rights . if any;

C. operating, maintaining, reouilding and insuring improvements originally
constructed by Declarant or Developer or later constructed by the Association on the Common Area;

i

D. paying real estate taxes . assessments and other charges on the Common

E. insuring all improvements which the Association is obligated to
maintain against damage by casualty with such companies and in such limits as provided herein and
as the Association deems appropriate;

F. hiring, firing, supervising and paying employees and independent
contractors including, but not limited to . workmen, landscapers . attorneys. accountants, architects
and contractors to carry out the obligations set forth herein:

G. maintaining such liability insurance as the Association deems necessary
to protect the members and the Board of Directors of the Association from any liability caused by
occurrences or happenings on or about the Common Area;

H. maintaining workmen's compensation insurance for the employees of

J. establishing and maintaining such adequate cash reserves as the
Association may. in its sole and absolute discretion, deem reasonably necessary for the periodic
maintenance, repair and replacement of the improvements which it is responsible to maintain;

K. providing for and payment of all utility services for the Common Area
if deemed appropriate by the Board;

L entering into such agreements *.d taking such actions as are reasonably
necessary and convenient for the accomplishment of the obligations set forth above and the operation
and maintenance of the Properties as a first-class. single family residential development;

M .

	

granting Iicenses . easements and other agreements for the use of

I .

	

purchasing all goods . supplies, labor and services reasonably necessary
for the performance of the obligations set forth herein ;
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	N .

	

maintaining any personal property owned by thc Association:

	

U .

	

maim—ding as exterior painted surfaces of Dwelling Units, and
surrounding perimeter and patio wails which arc Visible from Neighboring Property;

P. maintaining landscape improvements located outside the private patio
walls and courtyards of Dwelling Units, including landscaping improvements in front yards of
Dwelling Units to the extent such landscape improvements were originally installed by Declarant
or Developer or were otherwise authorized by the Design Review Committee . but only to the extent
the Association shall elect to provide such maintenance;

Q.

	

giving the notice required to be sent to any prospective purchaser
pursuant to Section 11 .9 herein;

R.

	

insallin . repairing and maintaining security gates upon the Common
Areas ; and

S.

	

such other matters as are provided for in this Declaration . the Articles
of Incorporation, and the Bylaws.

Section 2 .6 Article? and Bvlawg. The manner in which the Association holds
meetings and attends to other corporate formalities shall be controlled by the provisions of the
Bylaws, the Articles and this Declaration, which Declaration shall control in the event of conflict.

Section 2.7 Board of Director. The Board of Directors of the Association shall be
elected by majority vote of the total votes cast by the membership at a meeting attended by a quorum
as called for by the Bylaws, except that so long as Declarant has exclusive voting rights as provided
in Section 23, Declarant shall have the right to appoint the officers and directors of the Association
and may do so without calling a meeting of members.

Section 2 .8 Transition to Board. Prior to the time that the operations of the
Association are turned over to the Members by the Declarant, the Members shall be required by
December 31 of each year to report and submit to the Association, in writing, any claims or disputes
with regard to the operations of the Association by the Developer or Declarant, during the
immediately preceding calendar year . including the maintenance of any streets, roads, sidewalks,
street signs . walls. fences. landscape or other improvements originally constructed by Developer or
Declarant or the collection of assesmients . maintenance and reserve accounts and other matters
falling within the realm of responsibility of the Association.

When the operations of the Association are turned over to the Members by the
Declarant the Declarant shall deliver all corporate books and accounting records to the Members
at the Association's offices. Upon receipt of the corporate books . accounting records and written
notice of Declarant's intent to turn over the operations of the Association, thc Members shall notify

7
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Declarant in writing within forty-five (45) days of any claims or disputes with regard to thc
operations of the Association by the Declarant or Developer which have arisen subsequent to
December : 1 of the ; . :ccedinu year . iucludirtc the ntainteuanrv'il :env streets . math . sidewalks . street
signs . walls . fences . landscape or any other improvements, .o the extent applicable . originally
:onstructed by Developer or Declarant or the collection of assessments . maintenance of reser ve
accounts and other matters falling within the realm of responsibility ul' the Association.

In the event that such claims or disputes arc not presented in writing to the Declarant
within the time periods set forth above, such claims and disputes . whether against Declarant or
Developer, shall be deemed forever waived, relinquished and abandoned.

Section 2 .9

	

:	 ulcs and Regulation of the Association. The Board shall be
:mpowered to adopt amend or r-el such rules and regulations . including the Design Guidelines,
is it deems reasonable and appropriate (collectively the "Rules") . which shall be binding upon all
arsons subject to this Declaration and shall govern the use and/or occupancy of the Properties . The
t.ules may include the cstabiishment of a system of fines and penalties for violation of the Rules.
vhich shall be levied only after the offending Owner has been given notice and an opportunity to be
.card in accordance with the terms of the Bylaws of the Association . The Rules shall govern such
tatters as the Board deems to be in furtherance of the purposes of the Association . including.
tithout limitation . the use of the Common Area, The Rules may be amended at any speciai or
:gular meeting of the Board.

The Rules arc deemed incorporated herein by this reference and shall have the same
at-cc and effect as if they were set forth in and were patt of this Declaration and shall be binding
pon all persons having any interest in. or making any use of. any part of the Properties . whether or
of copies of the Rules are actually received by such persons . References to the covenants and
strictions contained herein shall be deemed to refer also to the Rules (except to the extent the rules
re in conflict herewith) . The Rules. as adopted, amended or repealed, shall be available for review
: the principal office of the Association to each person reasonably entitled thereto . It shall be the
=ponsibility of each person subject to the Rules to review and keep abreast of any changes in the
rovisions thereof. In the event of any conflict between any provision of the Rules and any
tovisions of this Declaration . or the Articles or Bylaws. the provisions of the Rules shall be deemed

be superseded by the provisions of this Declaration . the Articles or Bylaws to the extent of any
ich conflict In the event of any conflict between the Declaration and the Master Declaration. the
faster Declaration shall control . except that any provisions hereof which arc consistent with . but
crely more restrictive upon thc use of the Properties than . the Master Declaration shall apply to the
11 extent.

Section 2 .10 Non-I iabjlity nLnfficiais and indetttnification . To the fullest extent
:emitted by law, neither Declarant. Developer. the Board . nor any committees of the Association
)r any member there-cf. nor any officers . directors or employers of the Declarant . Developer or of
e Association:shall be liable to any Owner or to the Association or any other person for any
mace. loss or prejudice suffered or claimed on account of any decision . course of action. act .
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inaction . omission. error. negligence or the like made in good faith and which Declarant . Developer.
the Board or such committees or officers reasonably believed to be within the scope of their
respective duties or rights.

To the fullest extent permitted by law, Declarant. Developer and every director. officer
or committee member of the Association . Developer and or the Declanutt (to the extent a claim may
be brought by reasonn of Declarant's appointment, removal or control over members of the Board or
its control over the Association or any committee thercol) shall be indemnified by the Association.
Every other person serving as an employee or direct agent of the Association . or otherwise acting
on behalf of. and at the request of. the Association, may, in the discretion of the Board, be
indemnified by the Association.

Any such indemnification shall be limited to all expenses and liabilities, including
attorneys' fees . reasonably incurred by or imposed upon such person in connection with any
proceeding to which he may be a party or in which he may become involved. by reason of his being
or having screed in such capacity on behalf of the Association (or in the case of Declarant by reason
of having appointed. removed. controlled or failed to control members of the Board . or controlled
or failed to control the Association), or incurred in any settlement thereof, whether or not he is a
director. officer or member of a committee or serving in such other specified capacity at the time
such expenses are incurred.

Section 2.11 Managing Agent. All powers, duties and rights of the Association or
the Board. as provided by law and herein, may be delegated to a managing agent under a
management agreement provided, however, that no such delegation shall relieve the Association
of its obligation to perform any such delegated duty. Any agreement for professional management
shall not exceed a term of one (1) year. which tent may be renewed by agreement of the parties for
successive one (1) year periods. Any such agreement shall provide for termination by either party
with or without cause and without payment of a termination fee upon ninety (90) days' written
notice: provided, however. that the Association may terminate the agreement for cause upon thirty
(30) days' written notice. The Association is expressly authorized to contract with Declarant or
Developer or an affiliate of Declarant or Developer, to provide management ser v ices or to perform
other duties of the Association or the Board.

Section 2.12 Disputes . In the event of any dispute or disagreement between any
Owners or any other persons subject to this Declaraon relating to the Properties or any question of
interpretation or application of the provisions of thi- Declaration . the Articles . Bylaws or Rules, this
Declaration shall control.

Section 2 .13 Records and Accounting . The Association shall keep, or cause to be
kept . true and correct books and records of account at the sole cost and expense of the Association
in accordance with generally accepted accounting principles. Such books and records. together with
ctirrent copies of this Declaration. the Articles, Bylaws. Rules and Design Guidelines shall be

9
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available for inspection by all Owners and First Mortga g ees of record at reasonable times during
regular business hours .

ARTICLE 3
ETERIO12 MAlNTENA\'Cl

A. Dwelline Units . Except as otherwise provided herein, maintenance.
repair and upkeep of Dwelling Units, including all other improvements on a Lot, and including each
Owner's roof shall be the sole responsibility of each Owner . The Association shall be responsible
for the maintenance and repainting of all exterior surfaces of Dwelling Units . and the exterior
surfaces of the surrounding perimeter and patio walls which are Visible from Neighboring Property.
The Association shall be responsible for the landscaping of portions of the side and rear yards of
Lots, but only to the extent located outside the private patio walls and courtyards, if any, and only
to the extent and degree determined best by the Association . The Association shall also be
responsible for the maintenance and repair of front yard landscape improvements to the extent
installed by Developer or Declarant or otherwise authorized by the Design Review Committee, but
only to the extent the Association shall elect to provide such maintenance . However, upon the
Association's election, if ever, to discontinue maintenance of landscape improvements on private
Lots, such maintenance shall be the sole obligation of each Owner, but still subject to the provisions
of the Design Guidelines.

The Association is granted a perpetual easement over and across all Lots for the
purposes set forth above.

E . Perimeter Walls . Each Owner shall maintain, repair and repaint (if
applicable), the interior sides of the perimeter yard walls or fences appurtenant to his Lot, if any, and
including all interior garage arras. porches, balconies, and overhangs. except that if such a wall or
fence is a common wall or fence, an Owner shall be required to repair and repaint only that portion
of the wall or fence exclusively used by that Owner. However, as provided in Section 3 .1(A), the
Association shall be responsible for the maintenance of all exterior surfaces of Dwelling Units, and
surrounding perimeter and patio walls which are Visible from Neighboring Property.

The Association shall repair all other exterior surfaces of the Dwelling Units, it being
acknowledged that uniformity of color, paint quality, and workmanship is of importance to the
Association .

C. Plumbing and Sewer . Each Owner shall be responsible for maintaining
all sewer facilities located within and/or under such Owner's Dwelling Unit . and shall be responsible
for sewer blockage, repair . etc . of all Dwelling Unit plumbing as well as the house connection line
from the Dwelling Unit to its connection point in the main collection sewer line in the street;
provided ., however, that should two or more Lots share a portion of a service line extending to an
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interceptor tank . then the cost of any repair or maintenance required alone the shared line shall be
paid by the Association . Should any service line cross another Lot to access an interceptor tank or
to reach a common line which then leads to an interceptor tank . then the Owner of the service line
shall have an easement over, across and under the adjacent Lot or Lots for the maintenance and
repair of the said line . The Master Association, and not any Owner, shall maintain and repair the
sewer interceptor tanks within the Properties, except for damage done wilfully by an Owner. in
which case the Owner shall be responsible therefor.

The Association shall be empowered to maintain any portion of a service line jointly
used by two or more Owners where such Owners fail to maintain same, and the Association may
charge the Owners, jointly, all costs associated therewith . The Master Association shall pay as a
common expense the cost of all electricity metered to pumps used in relation to sewer interceptor
tanks .

D. Exterior Lighting . Each Owner shall be responsible for the maintenance
and repair. including replacement of light bulbs, of all exterior lighting fixtures located within the
Owner's Lot (or located outside the Owner's Lot if the lighting is substantially or exclusively of
benefit to, and is metered to . such Owner's Lot).

E. Failure to Maintain . All maintenance, repair and repainting of the a
Dwelling Unit and other improvemeats on a Lot shall be undertaken in a manner and with such
frequency as shall keep each Owner's Lot in an attractive, well-kept and meintained condition in
conformity with all other Lots . In the event any Owner fails to fulfill his or her obligation under this
Section. the Association. after approval of two-thirds (2/3) vote of the Board of Directors . shall have
the right throu gh its agents and employers . to enter upon the subject property, and to repair, maintain
and restore the Lot_ including the perimeter yard walls, or fences and any other improvements . The
cost of such exterior maintenance shall be added to and become part of the assessment to which such
Lot is subject. The Board shall have the right to determine whether or not a Lot is in need of
maintenance, repair and upkeep in order to conform to the standards of the general neighborhood of
the Properties and the Board shall use a reasonably high standard to determine whether such
maintenance, repair and upkeep is required so that the Lots as a whole will reflect a high pride of
ownership .

F. )moment for Maintenartc . Each Owner shall have the right of entry
at reasonable times upon adjacent Lots in order to conduct such maintenance . repair or repainting
to his or her Dwelling Unit patio wall or other improvements . provided reasonable notice of such
entry is first given by such Owner to the Owner of the adjacent Lot or Lots . The Association shall
have a ri ght of entry and an ca nt:sent upon each Lot for the purpose of fulfilling its responsibilities
hereunder.

	

Sraion : ._

	

' .Tintrnance of Common Area . The Association shall be responsible
for maintenance, repair and upkeep of any Common Area improvements including, but not limited



to . non-public streets . curb line sidewalks and Common Area sidewalks . landscaping . common
trash/garbage collection areas. and parking areas, if any, constructed on the Common Areas.

Section 4 .1 1 Association's Insurance Reouircmcnta . The Association shall purchase
and maintain at all times the following types of insurance, but only to the extent reasonably available
and reasonably priced :

A. Commercial Gcncra 1 ; ability and Prooerry Insurance . Commercial
general liability insurance covering bodily injury and property damage liability insurance covering
all Common Area maintained by the Association, if any, and all other areas under the jurisdiction
or control of the Association. excluding the Lou . Such insurance policy or policies shall contain.
if available, a "severability of interest" clause or endorsement which shall preclude the insurer from
denying the claim of an Owner because of negligent acts of the Association or of any other Owners.

The scope of coverage of such policy or policies must include all other coverage in the
kinds and amounts commonly required by private institutional mortgage investors for projects
similar in construction . location and use to the Properties . Coverage shall be for at least one million
dollars (51,000,000.00) combined single limit.

Such coverage shall include, without limitation, legal liability of the insureds for
property damage. bodily injuries. and deaths of persons in connection with the operation,
maintenance. or use of the Common Area maintained by the Association; legal liability arising out
of lawsuits related to employment contracts of the Association : and protection against liability for
non-owned and hired automobiles ; such coverage may also include, if applicable, garagekeeper's
liability, liability for property of others, host liquor liability, water damage liability, contractual
liability, workmen's compensation insurance for employees of the Association, and such other risks
as shall customarily be covered with respect to projects similar in construction, location and use.

B. insurance of Common Area. Fire and other hazard insurance covering
improvements constructed on the Common Area . Such policy or policies shall consist. at a
minimum, of a multi-peril type policy covering the subject improvements . providing . as a minimum.
fire and =tended coverage and all other coverage in the kinds and amounts commonly required by
private institutional mortgage lenders in Tucson . Arizona.

If the Common Area or any portion thereof is located within an area identified
by the Federal Emergency Management A gency as having special flood hazards. and flood insurance
coverage or improvements on the Common Area has been made available under the National Flood
Insurance Program. then such a policy of flood insurance shall . if deemed necessary by the Board.
be obtained on the Common Area in an amount at least equal to the lesser of:
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I . the maximum coverage available under the National Flood

Insurance Program for all buildings and other insurable property located within a designated flood
hazard area; or

2.

	

one hundred percent (100%) of current replacement cost of all
buildings and other insurable property located within a designated flood hazard area.

C.

	

Worker's Compensation Insurance. Worker's Compensation insurance
to the extent necessary to comply with any applicable laws.

D. Fidelity Insurancti . Fidelity coverage against dishonest acts on the part
of directors, officers, managers, trustees, employees, or volunteers responsible for handling funds
belonging to or administered by the Association . Such fidelity bonds or insurance shall name the
Association as the named insured and shall be written in an amount sufficient to provide protection,
that is, in no event, less than one and one-half times the insured's estimated annual operating
expenses and reserves, and provide for at least thirty (30) days ' notice to the Association before
ancellation or substantial modification thereof. In connection with such coverage, an appropriate
indorsement to the policy to cover any persons who serve without compensation shall be added, if
he policy would not otherwise cover volunteers_

E. Excentions. The foregoing insurance and endorsements shall be
naintained only to the extent available and reasonably priced and, without Iimitation, the Board of
)irectors may elect to dispense with certain endorsements if, in the discretion of the Board of
)irectcrs, it is determined that the cost of such endorsements is excessive or the coverage not
easonably available.

Section 4.2 Waiver of Subrngatiorr CIaims Against Declarant . eta. Every policy
&f insurance obtained by the Association shall contain an express waiver. if available, of any and all
ights of subrogation against Declarant, Developer, the Board and such other persons or entities
ffiliated with the Association such as a manager and its representatives, members and employees
nd a provision, if available, preventing any cancellation or modification thereof, except upon at
mst thirty (30) days' written notice to the insureds.

Liability insurance hereinabove specified shall name as separately protected insureds
leciarant. Developer, the Association, the Board and such other persons or entities affiliated with
x Association such as a manager and its representatives . members and employees as their interest
ray appear with respect to any liability arising out of the maintenance or use of any insured property.

To the extent that each such policy will not be voided or impaired thereby, the
ssociation hereby waives and releases all claims against the Declarant, the Board . the Developer
ad such other persons or entities named in said insurance policies, and against the agents and
nployees of each of the foregoing. with respect to any loss covered by such insurance, whether or
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not caused by negligence or breach of any agreement by said persons . but only to the extent that
insurance proceeds are received in compensation for such loss.

Section 4 .3 Association's Insurance Premiums a C'ontmon Fxpcns4 . Premiums for
insurance purchased or obtained by the Association shall be a common expense payable through
assessments of Lots and all such insurance coverage obtained by the Board shall be written in the
name of the Association..

	

.

A. Insuranceon Common Area . In addition to the aforesaid insurance
required to be carried by the Association, each Owner shall, at his own expense . carry any other
insurance on the common area deemed advisable ; however, if available, said policy or policies shall

.provide that there shall be no contribution or offset between policies of the Association and policies
an individual Owner may have in effect

B. Insurance for Residences and Lota. All Owners shall at their own
expense obtain insurance for their Dwelling Units and Lots, insuring against fire, flood, accident and
casualty, which insurance shall be in an amount sufficient to cover the full replacement cost of any
repair or reconstruction work in the event of any such loss or losses.

C. Use of Insurance Proceeds. In the event of damage or destruction by
fire or other casualty to any Dwelling Unit, Lot or other property covered by insurance written in the
name of an individual Owner, said Owner shall use any insurance proceeds for the repair of the
damaged property.

Section 4 .5 Condemnation or Destruction of the Common Area.

A.

	

C.Qpdcmnatiott.

1. Taking. The term "taking", as used in this Section . shall mean
eithor . a) condemnation by eminent domain : or (b) sale under threat of condemnation.

2. Authority of Board . In the event of a threatened taking of all or
any portion of the Common Area, the Members hereby appoint the Board of the Association and
such persons as the Board or the Association may designate to represent all of the Owners in
connection with the taking . The Board shall act in its sole discretion with respect to any awards
being made in connection with the taking and shall be entitled to make a voluntary sale to the
condemnor in lieu of engaging in a condemnation action.

3. Partial Taking . In the event of a taking of less than all of the
Common Area, the rules as to restoration and replacement of the Common Area and the
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improvements thereon shall apply as in the case of destruction of improvements upon the Common
Area as provided herein .

4 . Distribution of Pmcecds . Any awards received on account of
the taking shall be paid to the Association and to mortgagees of record . as their interests may appear.
In the event of a total taking, the Board may retain any award in thc general funds of thc Association,
and any distribution of the award shall be on a reasonable and equitable basis . Notwithstanding
anything to thc contrary irf this Section. the distribution of any award or awards for a taking of all
or any portion of the Common Area shall be subject to the prior rights of mortgagees.

1. Duty of Association . In the event ofa partial or total destruction
of the Common Area or improvements thereon, except as otherwise provided herein, it shall be the
duty of the Association to restore and repair the same to its former condition as promptly as is
practicable and in a workmanlike manner. The proceeds of any insurance maintained pursuant
hereto shall be used for such purpose, subject to the prior rights of mortgagees whose interests may
be protected by said policies .

2. Destruction : Proceeds Exceed 80% of Reconstruction Costs.
If the amount available from the proceeds of such insurance policies for such restoration and repair
is at least eighty percent (80%) of the estimated costs of restoration and repair, a special assessment
for reconstruction with each Owner contributing a like sum for each Lot owned, may be levied by
the Association to provide the necessary funds for such reconstruction and repair, over and above
the amount of any insurance proceeds available for such purpose, and such assessment shall not
require the consent of any specified proportion of the Members.

3. Destruction : Pmc-ede Lest Than S % of Reconstruction Costs.
If the amount available from the proceeds of such insurance policies for such restoration and repair
is less than eighty percent (80%) of the estimated cost of restoration and repair, the improvements
shall not be replaced or restored through application of a special assessment unless such assessment
is approved by the vote or written consent of the holders of two-thirds (2/3) of the votes of the
membership. In the event of a determination not to replace or restore the improvements on the
Common Area. the Common Area shall be cleared and landscaped as open space to be used by the
Owners pursuant to the provisions hereof, and the costs thereof shall he paid for with the insurance
proceeds. and any deficiency may be raised by the levy of uniform special assessment for
reconstruction in an amount determined by the Board.

4. Use of Huard Frocced . Notwithstanding the foregoing , unless
the Owners of at least two-thirds (2/3) of the Lots other than Declarant . and the holders of two-thirds
(213) of the First Mortgages. have given their prior written approval . the Association shall not be
entitled to use hazard proceeds for losses to any Common Area for other than the repair, replacement
or reconstruction of such improvements .

15
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Section 4 .6 MnrtzagecPrinrity . In the event of substantial damage or destruction

of any part of the Common Area ur a Lot . no Owner of a Lot or other party shall have priority over
a First Mortgagee with respect to the distribution of any insurance proceeds.

ARTICLE 5
OWNERSHIP AND USE OF THE COMMON AREA

Section 5 .1 Owner's Fascments of Eruovment• Every Owner shall have a right and
casement of enjoyment in and to the Common Area which shall be appurtenant to and shall pass with
title to every Lot, subject to the provisions hereof.

Section 5.2 Conditional Ilse of Common Area . Each Owner, his family, licensees,
invitees and tenants or lessees. or contract purchasers of a Lot shall be entitled to use the Common
Area subject to :

A The provisions of the Articles, Bylaws, this Declaration and the Rules.
Each Owner. invitee. Iicensee, and tenant agrees that in using the Common Area he will comply with
the provisions of such Articles. Bylaws, this Declaration, and the Rules.

B. The right of the Association to charge a reasonable security deposit and
clean-up fee for the use of any facility situated upon the Common Area.

C. The right of the Association to suspend the right of an Owner to use
facilities, if any, of the Common Area for a period not to exceed fifty (50) days for any infraction of
this Declaration or the Association's published Rules . Each day an infraction continues to exist is
to be deemed a separate infraction.

D. The right of the Association to take such steps as are reasonably
necessary to protect the Common Area against foreclosure.

E. The right of the Association to convey Common Area free and clear of
any rights of the Members hereunder, subject to the restrictions of Section 5 .5 herein.

F. The right of the Declarant to modify or resubdivide the Common Area,
and any other rights reser ved by the Declarant hereunder.

Section 53 Delegation of Use. Any Owner may delegate his right of enjoyment in
the Common Area and facilities to the members of his family, his tenants or lessees or contract
purchasers who reside in the Dwelling Unit, subject to such Rules as the Association may, from time
to time, establish . Such delegation shall not relieve said Owner of his obligations and
responsibilities as a Member under the Bylaws, Rules and this Declaration .
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Section 5 .-i hi ,c nr De ruetinn ref Common Arc ; ; . In the event any Common
Area is damaged or des roved by a willful or grossly negli gent act of an Owner or any of his guests.
tenants. licensees . agents . or members of his family, such Owner shall he liable thcrelbr to the extent
of liability imposed by local law and such Owner does hereby irrevocably authorize the Association
to repair the damaged property, and the Association shall so repair the damaged property in good
workmanlike manner in substantial conformance with the original plans and specifications . The
Owner shall then repay the Association the amount actually expended for such repairs . Each Owner
furthe agrees that these charges for repairs . if not paid within ten (10) days after completion of the
work, shall be delinquent and shall become a lien upon such Owner's Lot and shall continue to be
a Iien until fully paid . The lien shall be subordinate to any First Mortgage or encumbrance on the
subject property . Said charges stall bear interest from the date of delinquency at the rate of eighteen
percent (18%) per annum (but not to exceed the maximum rate permitted by Arizona law) . The
amount of principal and interest owed by the Owner to the Association shall be a debt, and shall be
collectible by any lawful procedure allowed by the laws of the State of Arizona.

Section 5 .5 Restriction on Conveyance of Common Areas and Facilities . The
Common Area and facilities owned by the Association may not by act or omission be abandoned.
partitioned, subdivided . encumbered. sold or transferred without the prior written approval of the
holders of two-thirds of the total number of votes held by the membership, except that the Declarant
and the .'association shall have the right at all times to grant easements over the Common Area for
the purpose of constructing. electing . operating or maintaining thereon. therein and thereunder
a) roads . streets. walks, pathways and driveways ; b) temporary overhead or permanent underground
lines . cables. wires . conduits or other devices for the transmission of electricity for lights, heating,
power. telephone. cable TV and other purposes; c) sewers. storm drains and pipes. drainage
easements, water systems . water heating and gas lines or pipes : and d) such other improvements as
may be provided for in this Declaration or be deemed advisable in the sole discretion of the Board
of Directors . Furthermore, the Declarant shall have the right without any vote or consent of the
members to convey portions of the Common Area. or to cause the Association to convey Common
Area. free of claims or rights of any Member or of the Association. should Declarant in its sole
discretion determine that such portions con v eyed are of minor significance, are no longer essential
to the Properties. or are otherwise advisable to be conveyed.

ARTICLE 6
COVENANTS FOR MAINTENANCE ASSESSMENTS

Section 6 .1 Creation ofthe Lien and PersonaLOhlization to Pav !\sscssmo . Each
Owner. by acceptance of a deed to any Lot . whether or not it shall be so expressed in such deed.
agrees and is deemed to co _ enant and agree to pay to the Association : (1) annual assessments or
charg es : (2) special assessments for capital improvements ; (3) individual repair and maintenance
assessments: and (4) any assessments . charges . fines, penalties . costs or other amounts assessed
against an Owner or a Lot pursuant to the Design Guidelin : s. such assessments to be established and
collected as hereinafter provided . Any and all assessments levied against a Lot. together with
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interest thereon from the date of delinquency until paid . and all costs of collection which may be paid
or incurred by the Association in connection therewith, including reasonable attorneys ' Pecs . shall
be a continuing lien upon the Lot.

Delinquent assessments, together with interest . costs . and reasonable attorneys ' fees.
shall also be the personal obligation of the person who was the Owner of such Lot at the time when
the assessment vas levied . The personal obligation for delinquent assessments shall not pass to
successors in title unless expressly assumed by them . The sale or transfer of a Lot shall not relieve
the prior Owner thereof from personal liability to pay delinquent assessments . plus interest, costs and
attorneys' tees. Such obligation shall remain the personal obligation of the defaulting Owner . The
new Owner. except a First Mortgagee as set forth herein, shall take title to such Lot subject to the
lien of the full amount of the delinquent assessment.

Section 6 .2 Purpose of Asscssmcntl. The assessments levied by the Association
shall be used exclusively to promote the rm.,hation, health, safety, and welfare of the Members and
their guests, for the improvement and maintenance of the Common Area and for all purposes set
forth in the Articles, Bylaws and this Declaration. The Board of the Association may provide that

[

	

r.w i_ n_ elude a reserve fund for maintenance, repairs and replacement of thoseAS

	

se elements of
the Common Area o~

	

y the Associftrettl

The Board shall each year estimate the total expenses anticipated for the coming year
and shall determine the necessary level of reserve balances for ordinary and unexpected expenses.
and shall set the annual assessment at an amount sufficient to generate the required revenues, with
due regard being given to contributions of money, labor or other things of value. if any, from the
Declarant or Developer. Notwithstanding the above, the annual assessment shall not be set for any
year at an amount that exceeds the amount allowed by law.

Section 63 Six cial Assessment for .ap ical imnmvements . In addition to the annual
assessments authorized above, the Association may levy, in any assessment year, a special
assessment applicable to that year only for the purpose of defraying . in whole or in part, the cost of
any construction_ reconstruction, repair or replacement of a capital improvement of the Common
Area_ including fixtures and personal property related thereto . provided that any such assessment
shall have the assent of the holders of two-thirds (Z'3 of the membership votes represented in
person or by proxy at a meeting called for this purpose.

Section 6 .4 Individual Assessment. The Association may also levy and collect
from each Owner individual assessments against specific Lou. and shall have a lien therefor. should
the special circumstances of any Lot or Lou require special maintenance. expense or costs to be
incurred by the Association for the protection of any of the Properties . Lets or Common Areas or
should the Association be required to perform maintenance or repair upon a Lot or take enforcement
action hereunder. Such individual assessments may be levied by action of the Board.

18
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Section 6.5 Nc2 ice q nil Ounrnm for q n Artion iin~hnri~rri rider Section 6~.

Written notice of any meeting called for the purpose of taking action authorized under Section 6 .3
shall be sent to all Members not less than thirty (30) days nor more than fifty (50) days in advance
of the meeting . At the first sue ; meeting called, the presence of Members or of proxies entitled to
cast sixty percent (G0%) of the . g ates of the Membership shall constitute a quorum . lithe required
quorum is not present . another meeting may be called subject to the same notice requirement . and
the required quorum at the subsequent meeting shall be one-half (I2) of t c required quorum at the
preceding meeting . loo such subsequent meeting shall be held more than fifty (50) days following
the preceding meeting.

Section 6.6 It ^iform Rate of Assessment : Declarant Exempt. Both annual and
special assessments must be tied at a uniform rate for all Lots and may be collected on a monthly
basis.

Notwithstanding anything to the contrary herein . Declarant shall not be responsible or
liable for payment of any assessments established pursuant to this Declaration or the Articles or
Bylaws . Lou owned by Declarant are exempt from all assessments established by this Declaration.

In consideration for Declarant's exemption from assessments hereunder, Declarant
agrees that it shall pay, for any liven assessment year during which : (a) Declarant has the exclusive
right to appoint the Board of Directors as provided in Section 2 .7 herein; (b) Declarant has paid or
contributed to the Association less than the full amount of the annual assessment for each Lot owned
by Declarant; and (c) Declarant received notice of such shortfall or deficiency by April 1 of the year
following such shortfall or deficiency, the actual shortfall or deficiency, if any . to necrssmv ordinary
operating revenue to pay currentordinary expenses for the operation and maintenance of the
Association and Common Areas, up to the gulf annual assessment for that year . for each Lot then
owned by the Declarant A shortfall or deficiency shall be deemed to exist for purposes of this
Section if current ordinary expenses of the Association are greater than the Association 's revenues
from all sources for the year in question, but only if the deficiency was not caused by any reduction
of assessments compared to the level charged in any previous fiscal year to the Association.

Although Declarant may contribute to the expenses of the Association and the
maintenance of the Common Area, it is understood that Declarant is not and shall not be held liable
for the payment of any assessments provided for in this Declaration, or by the Articles or Bylaws of
the Association by virtue of the ownership of Lots within the Properties except as otherwise
specifically provided in this Section, and that its failure to pay said assessments shall not give rise
to any right of imposing any lien or encumbrance upon Lou owned by it as security for the payment
of said assessment Furthermore. Declarant may at any time elect to cease payment of shortfalls or
deficiencies, if any, and thereafter to pay, in lieu thereof, the full regular assessment for each Lot
(with Declarant being given credit for cash . services, materials or supplies . or othc • in-kind
contributions) .

19
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Notwithstanding the foregoing, should Declarant designate a person or entity. other

than itself. as the Developer hereunder . Declarant may assign to such person or entity all or any part
of its full exemption from assessments hercundcr . Such exemption . ifassiened to a Developer . shall
not endure as to any Lot owned by a Developer upon which a completed Dwelling Unit exists . nor
longer than the earlier of: a) six (6) months after commencement of construction upon such Lot : or
b) two. years after Developer has acquired title thereto from Declarant.

Section 6 .~1 Date of Commencement of Anrual Assessments Due Dates . The
annual assessments provided for herein shall commence as to all Lots on the first day of the month
following the conveyance of the first Lot to an Owner . The first annual assessment shall be in an
amount equal to or less than the maximum annual assessment as determined by the Board . and shall
be adjusted according to the number of months remaining in the calendar year . The Board thereafter
shall fix the amount of the annual assessment against each Lot at least thirty (30) days in advance
of each annual assessment period . Written notice of the annual assessment shall be sent to every
Owner subject thereto in the event of its increase or decrease from the last annual assessment . The
due dates shall be established by the Board.

The Association shall. upon demand. and for a reasonable charge . furnish a certificate
signed by an officer of the Association setting forth whether tae assessments on a specified Lot have
been paid. A properly executed certificate of the Association as to the status of the assessments on
a Lot is binding upon the Association as of the date of its issuance.

Section 6 .8 Effect of Non-Pamrent of Assessments Remedies of the Association.
Each Owner agrees to the payment of interest and costs and to the collection and enforcement of the
assessments in the manner herein specified.

A. Interest,tnd Costs. All delinquent assessments shall bear interest at
eighteen percent (18%) per annum (but not to exceed the maximum rate permitted by Arizona law)
from and after a date that is thirty days after the date the assessment was due . Late payments shall
first be credited toward unpaid principal . and then toward interrst due. In the event the Association
employs an attorney for collection of any assessments, whether by suit or otherwise . or to enforce
compliance with or specific performance of the terms and conditions of this Declaration., or for any
other purpose in connection with the breach of this Declaration, each Owner agrees to pay reasonable
anomcys' fees and costs thereby incurred_ in addition to any other amounts due or any other relief
or remedy obtained against said Owner.

B. Enforcement . In the event of a default in payment of any such
assessment when due. in which case the assessment shall be deemed delinquent . and in addition to
any other remedies herein or by law provided, the Association may enforce each such obligation in
the manner provided by law or in equity, or without any limitation to the foregoing, by either or both
of the following procedures .



I . Enlbrcument of Personal Ohlir.ation . The Board may cause a
suit at law to be commenced and maintained in the name of the Association against an Owner to
enforce each such assessment obligation . Any judgment rendered in any such action shall include
the amount of the delinqur :ncy, together with interest thereon from the date of delinquenc .' until paid.
court costs . and reasonable attorney's fees in such amount as the Court may adjud ge against the
delinquer. . Owner or Member.

1 2. Enforcement of Lien. As provided in 6 .1 above, all assessments,
plus interest and costs connected therewith, shall be a continuing lien upon the Lot assessed . Such
lien shall be deemed to have attached as of the date the assessment became delinquent and shall
(except as may be provided by law) be senior to all matters recorded subsequent to this Declaration
other than tax liens for real property taxes on the Lot, assessments on the Lot in favor of any
municipal or other governmental assessing unit, reservations in patents, and the lien of any First
Mortgage . The lien shall be subordinate to any lien of the Master Association

(A) Notice and Claim of 1 iert . At any time after occurrence
of any default in the payment of any such assessment, the Association, or any
authorized representative may, but shall not be required to, make a written demand for
payment by the defaulting Owner. Said demand shall state the date and amount of
delinquency . Each default shall constitute a separate basis for demand but any number
of defaults may be included within a single demand . The Association may, whether
or not such a written demand is first made, file and record a claim of lien on behalf of
the Association against the Lot of the defaulting Owner. Such a claim of lien shall be
executed and acknowledged by any officer of the Association, recorded in the office
of the County Recorder of Santa Cruz County, and shall contain substantially the
following information:

(2) The legal description of the Lot against which claim of
lien is made;

(3) The total amount claimed to be due and owing for the
amount of the delinquency, interest thereon. collection
costs, and reasonable attorneys ' fees (with any proper
offset allowed);

(4) A statement that the claim of lien is made by the
Association pursuant to this Declaration:

(5) A statement that a t ', n is claimed against said Lot in an
amount equal to tide amount stated : and



A statement that the claim of lien will also extend to all
assessments which became duc but are not paid from
the date of the recording of the claim of lien to the date
of payment of all amounts set forth therein (including
interest thereon . reasonable attorney's fees, costs and
collection), and that the claim of lien will only be
deemed satisfied and released when the Owner is
current in the payment of all such amounts.

(B) Foreclosure of Lien. Any such lien may be foreclosed
by appropriate action in court ur in the manner provided by law for the foreclosure of
a realty mortgage or trust deed as set forth by the laws of the State of Arizona, as the
same may be changed or amended . The lien provided for herein shall be in favor of
the Association and shall be for the benefit of all other Owners. The Association shall
have the power to bid in at any foreclosure sale and to purchase, acquire, hold, lease,
mortgag e . and convey any Lot . In the event such foreclosure is by action in court,
reasonable attorneys' fees, court costs, title search fees, interest and all other costs aad
expenses shall be allowed to the extent permitted by law. Each owner hereby
expressly waives any objection to the enforcement and foreclosure of this lien.
Notwithstanding the foregoing, the failure by an Owner to pay assessments provided
for herein shall not constitute a default under any federally insured mortgage.

Section 6 .9 No Exemption of Owner . No Owner is exempt from liability for
payment of assessments by waiver of the use of enjoyment of the Common Area or by abandonment
of a Lot

Section 6 .10 Master Association Assessments. The Association shall, upon request
of the Master Association, collect and remit all assessments levied pursuant to the Master
Declaration.

ARTICLE 7
MORTGAGEE PROTECTIONS

Section 7.I Mortgage Protection.. Notwithstanding and prevailing over any other
provisions of this Declaration. or the Association's Articles or Bylaws, or the Rules, the provisions
in this Article shall apply to and benefit each First Mortgagee of a Lot.

Section 7.2 Subordination of A~scssrncnt Lien to First Mort ~ : Sale or Tr^nsfer

of Lots. The lien of the assessments provided for herein, including without limitation any fees, costs.
late charges, or interest which may be levied by the Association in connection with unpaid
assessments, shall be subordinate to the lien of any First Mortgage . Sale or transfer of any Lot
pursuant to foreclosure of any such First Mortgage or any proceeding in lieu thereof. including deed
in lieu of foreclosure, or cancellation or forfeiture of such executory land sales contract, shall
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extinguish the lien of assessments or charges which became due prior to any such sale or transfer,
or foreclosure, or any proceeding in lieu thereof, including deed in lieu of foreclosure, or cancellation
or forfeiture of any such executory land sales contract; provided . however . that any such delinquent
assessments or charges. including interest. late charges . costs, and reasonable attorneys' fees, which
are extinguished as provided herein, may be reallocated and assessed to all Lots as a common
expense . No such sale, transfer, foreclosure, or any proceeding in lieu thereof. including deed in lieu
of foreclosure, nor cancellation or forfeiture of such executory land sales contract, shall relieve any
Owner of a Let from liability for any assessments or charges thereafter becoming due, nor from the
lien thereof. In the event of foreclosure of a First Mortgage or the taking of a deed in lieu thereof,
such First Mortgagee shat! not be liable for unpaid assessments or other charges which accrued prior
to the acquisition of title to the Lot in question by such First Mortgagee.

Section 73

	

Liability for Assessments and Other Charges.

A. First Mortgagees shall not in any case or manner prior to acquiring title
to a Lot be personally liable for the payment of any assessment or charge, nor for the observance or
performance of any covenant, restriction . regulation. Rule, Article or Bylaw . except for those matters
which are enforceable by injunctive or other equitable actions, not requiring the payment of money,
nor shall a First Mortgagee be liable for any violation of the Restrictions that occurred prior to such
First Mortga=ee acquiring title.

B. At such time as the First Mortgagee shall become record Owner of a
Lot., said First Mortgagee shall be subject to all of the terms, conditions and Restrictions of this
Declaration, including but not limited to the obligation to pay for all assessments and charges
accruing thereafter. in the same manner as any Owner.

Section 7 .4 Right to Exercise Rights of Owner . During the pendency of any
proceeding to foreclose the First Mortgage, including any period of redemption, the First Mortgagee
(or receiver appointed in such action) may, but need not, exercise any or all of the rights, and
privileges of the Owner of the mortgaged Lot, inciuding but not limited to, the right
to vote as a Member of the Association to the exclusion of the Owner's exercise of such rights and
privileges.

Section 7.5 Right to Pav Charges on Common Area. First Mortgagees are hereby
granted the right to jointly, or singly . pay taxes or other charges which are in default and which may
or have become a charge against any Common Area owned by the Association . and such First
Mortgagees may. jointly or singly, pay overdue premiums on hazard insurance policies, or secure
new hazard insurance coverage on the lapse of a policy for such Common Area and any First
Mortgagees making such payments shall be owed immediate reimbursement therefor front the
Association .

Section 7.6 EtigIIIY. Nothing in this Declaration shall in any manner be deemed to
give a Lot Owner, or any other party, priority over any rights of a First Mortga gee of a Lot pursuant



to thc terms of such First Mortgagee's mortgage in the case of a distribution to an Owner of insurance
proceeds or condemnation awards.

Section 7 .7 Notification Rights. Each First Mortgagee shall, upon specific written
request to the Association identifying the name and address of the First Mortgagee, and the Lot
number or address of the Lot encumbered by its mortgage . be entitled to receive:

A . l Written notification from the Association of any default in the
performance by the Owner of a Lot encumbered by thc Mortgage in favor of such First Moncagee
of any obligation under this Declaration or under the Articles . Bylaws . or Rules of the Association
which is not cured within sixty (60) days.

B. An annual financial statement of the Association within ninety (90) days
following the end of any fiscal year of the Association.

C. Written notice of all meetings of members of the Association.

D. Written notice of any condemnation loss or casualty loss affecting a
material portion of the Properties.

E. Written notice of any lapse, cancellation or material modification of any
insurance policy or fidelity bond.

ARTICLE 8
EASEMENTS AND COMMON WALLS

Section 8 .1 Utility F.asementg. In addition to those specific easements shown on
the Plat. there is hereby created a blanket easement upon, across. over and under all portions of the
Properties (includin g Lots and Common Ards) for ingress, e gress, installation, replacing . repairing
and maintaining all utility and service lines and systems. including, but not Iimited to . water. sewer,
gas. telephone . electricity, television cable or communications lines and systems . etc . By virtue of
this easement, it shall be expressly permissible for the providing utility or service company to install
and maintain facilities and equipment on the Properties and to affix and maintain wire, circuits and
conduits on, in.. and under the roofs and walls of Dwelling Units and any other structures or
improvements on the Properties . Notwithstanding anything to the contrary contained in this Section,
no sewers, electrical lines, water lines . or other utilities or service lines may be installed or relocated
on the Properties. except as initially designed and installed by Developer or thereafter approved by
the Design Review Committee . This casement shall in no way affect any other recorded easements
on the Properties. In no event shall any portion of the above mentioned easements for utilities be
constructed 'to authorize the placing or installing of sewers, electrical lines, water lines or other
utilities under any permanent building structure constructed on the Properties . There shall be an
access easement for the delivery and collection of the U .S . Mail .
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Section 8 .2 Easement for Walls and Other Improvement s. Developer may construct

improvements . including but not limited to, driveways, walkways . yard walls, exterior lighting
(metered to a particular Dwelling Unit), drainage structures . etc .. as a, pan of . or for the use of. a
particular Dwelling Unit, which may encroach upon or encompass portions of the Common Area or
adjacent Lots . Wherever such an encroachment should occur. the Owner of the Dwelling Unit
bPntfitted by the encroachment shall have, subject to the conditions hereinafter set forth, a perpetual
permanent easement for such i ncroachment.

In consideration thereof, each Owner agrees to maintain and keep in repair any
improvements encroaching upon the Common Area or adjacent Lots which were constructed for the
use of that Owner's Lot.

In the event any Owner should make demand upon the Association or upon the Owners
of adjacent Lots to repair or maintain any portion of the Common Area or adjacent Lot that . because
of incidental encroachment. lies within such Owner's perimeter wall or over which an encroachment
has been built benefitin g such Owner's Lot, then the Association or the Owner of the adjacent Lot
upon which the encroachment Iies. as applicable, shall have the right to require the Owner makin g
such demand to remove said encroachment at his own expense and rebuild it in accordance with the
Board's plans and design specifications within such Owner's Lot.

Section 8 .3 Electrical Service anLTelep.hone Lines . All electrical service, cable and
telephone lines shalt be placed underground and no outside electrical lines shall be placed overhead.
except existing overhead lines; provided that no provisions hereof shall prohibit the erection of
temporary power or telephone structures incident to construction.

Section S .4 Pedestrian/Utility Easement . If portions of the Lou are encumbered by
a pedestrian or utility casement as shown on the Plat for the benefit of pedestrians or for the
installation and placement of utilities, then by accepting a deed to any Lot . the Owner acknowledges
and consents to such easement.

Section 8 .5 Drninag,e Easements. The Association is hereby granted an casement
upon. across. over and under any drainage easements shown on the Plat in order to maintain all such
easements. construct, repair or maintain any structure thereon, install . place. replace and maintain
landscaping thereon . and control the use thereof, all as the Association may deem appropriate, but
without obligation by the Association unless otherwise agreed by it or otherwise provided herein.

Section 8 .6

	

Common Walls. The rights and duties of Owners with respect to
common walls or fences shall be as follows:

A. Each wall . including patio walls and fences . which is constructed as a
part of the original construction of the Dwelling Unit any part of which is placed on . adjacent to.
or over the dividin g line between separate Dwelling Units. shall constitute a common wall . Each
Owner consents to the use and construction of such common walls and acknowledges that portions



of the Properties may contain common walls . With respect to any such wall, each of the adjoining
Dwelling Unit Owners shall assume the burden of and be entitled to the benefits recited in this
Section and to the extent not inconsistent herewith, the general rules of law regarding common walls
shall be applied thereto .

B. The Owners of contiguous Dwelling Units who have a common wall
shall have reciprocal etisements for support and an equal right to use such wall provided that such
use by one Owner does not interfere with the use and enjoyment of same by the other Owner.

C. Unless other provisions of this Section are applicable, the costs of
reasonable repair and maintenance of a common wall shall be shared equally by the Owners who
make use of the common wall in proportion to such use.

D. In the event any common wall is damaged or destroyed through the act
of one adjoining Owner, or any of his guests or agents or members of his family so as to deprive the
other Owner of the full use and enjoyment of such wall, then the first of such Owners, if required
under local law, shall forthwith proceed to rebuild and repair the same to as good condition as
formerly without cost to the other Owner.

E. In the event any common wall is damaged or destroyed by some cause
other than the act of one of the adjoining Owners, his agents, guests or family (including ordinary
wear and tear and deterioration from Iapse of time), then in such event, both such adjoining Owners
shall, if required under local law, proceed forthwith to rebuild or repair the same to as good condition
as formerly at their joint and equal expense.

F. Notwithstanding anything to the contrary herein contained, there shall
be no impairment of the structural integrity of any common wall (other than by Developer or
Declarant) without prior consent of the adjoining Owner and the Design Review Committee ..

G. In the event of a dispute between Owners with respect to the repair or
rebuilding of a common wall or with respect to the sharing of cost thereof, then upon written request
of one of such Owners delivered to the Association, the matter shall be heard and determined by the
Board. except that neither the Declarant nor the Developer shall be subject to this provision. The
Declarant and Developer may modify a common wall without any consent or approval whatsoever
of any adjoining Lot owner.

Section 8 .7 Water and Sewer Facilities Easernn. Each Owner of a Lot which is
encumbered by a water and sewer facilities casement granted to Baca Float Water and Sewer
Company, or any other substitute utility, pursuant to Section 3 .3 of the Master Declaration
acknowledges, consents and agrees to comply with any and all rules and regulations of said public
utility, including but not limited to such Owner's obligation to maintain, to the satisfaction of the
public utility, all sewer improvements located within or under such Owner's Dwelling Unit .



Section 8 .8 Easements for in ss end F,t;jess Retwcen Cert yin Adi +cent i ots.
Certain Lots in the Properties require easements over and across adjacent Lots and driveways for
purposes of ingress and egress and turnaround areas . The following Lot pairings identify those Lots
over which recipe .cal easements are hereby granted and established for purposes of such ingress and
egress : Lots 3- 4, Lots 7-8, Lots 13-14, Lots 15-16, Lots 18-19, Lots 21-22 . Lots 24-25 . Lots 26-27,
Lots 30-31, Lots 31-32 . Lots 33-34, Lots 36-37, Lots 39-40, Lots 41-42 . Lots 42-43 . Lots 45-46, Lots
51-52, Lots 55-56 . By virtue of the easements herein granted, each Owner shall be authorized to
drive over and across the adjacent Lot's driveway and turnaround areas for purposes of ingress and
egress. Each Owner covenants and agrees to keep the easement property free and clear of any
obstruction. including vehicles, bicycles, storage facilities . materials . supplies. containers, tools . toys
and all other items at all times, and shall not construct any improvements or other structures
(including landscaping) which will obstruct, limit, hinder or otherwise negatively impact the adjacent
Owner's ability to utilize the easement as provided herein . Each Owner shall nevertheless be solely
responsible for all maintenance and repair of the driveway and associated improvements located
upon his or her Lot. No additional structural improvements may be built upon the easement property
unless the same have been approved in writing, in advance, by the Design Review Committee.
Declarant ' s actual construction of improvements will determine the precise limits of the driveway
easements as provided herein . Easements, if any, over the Lou enumerated in this Section which
are not in fact used for the benefit of an adjacent Lot, as determined by Declarant's actual
construction of improvements, shall be deemed abandoned.

Section 9.1 Composition of Committed . The Design Review Committee shall
consist of three (3) or more persons appointed by the Board of Directors of the Association;
provided, however. that until all Lots have been conveyed to the first Owner thereof other than the
Declarant . Declarant shall appoint the Design Review Committee without a meeting and without a
vote of the Members. and during said period, no election of the Members of said committee shall
be had unless Declarant has in writing relinquished its rights of exclusive appointment. A majority
of the Committee may designate a representative to act for it.

Section 9.2 Review by Committers. No Dwelling Unit, structure . improvement,
(including but not limited to any building, fence, wall, driveway or other surfaced area), or any
attachment to an existing structure, shall be made, placed or constructed upon any Lot or the
Properties (except by the Association upon the Common Area), no change of the exterior of a
Dwelling Unit, structure . or improvement shall be made; no change in the final grade of any Lot shall
be made: and no landscaping shall be installed orchanged (except in enclosed rear yards to the extent
that such landscaping is not Visible From Neighboring Property) . unless complete plans and
specifications (including a construction schedule) showing the nature . desi g n . kind, quality, shape,
height. materials . color scheme and location of any such Dwelling Unit . improvement . structure,



attachment, or landscaping . shall have first been submitted to and approved in writing by the Design
Review Committee . In connection therewith, any Owner requesting such approval shall follow the
submittal and approval process outlined in the Design Guidelines. as from time to time amended.
including, without limitation, detailed plans and specifications showing all construction details such
as the nature, shape. height . color. materials, floor plans. location, set back, open space . lot coverage
and such other matters as may be requested by the Design Review Committee . All subsequent
additions to or chan ges or alterations in any improvements upon a Lot shall be subject to the
submittal and approval process outlined in the Design Guidelines . as from time to time amended.
including, without limitation . the exterior color scheme of a Dwelling Unit and all changes in the
grade of Lots . No changes or deviations in or from the plans and specifications, once approved by
the Design Review Committee. may be made without the prior written approval of the Design
Review Committee . and all construction must be completed in accordance with the approved plans
and specifications.

The Design Review Committee shall exercise its best judgment to the end that all
DwweIling Units, attachments . improvements, construction, landscaping and alterations to structures
on lands located within the Properties (collectively referred to herein as "Architectural
Improvements") conform to the Design Guidelines and harmonize with the existing surroundin gs
and structures . Without limitation to the terms and conditions contained herein, the Design
Guidelines shall expressly prohibit chain link, wire or pipe fencing and exposed concrete block
walls . Decisions of the Design Review Committee shall be bindin g and conclusive . In addition. at
the option of Declarant, the Design Guidelines may include provisions requiring approval of the
applicable building area. plot plans, and building envelope to clarify the maximum area of grading
and site disturbance which may occur on each Lot.

Notwithstanding the foregoing, the Declarant shall not be required to submit any plans
or specifications whatsoever to the Design Review Committee, nor shall any consent or approval of
the Design Review Committee be required for the construction of any improvements by the
Declarant .

Section 9 .3 procedurel. As more particularly set forth in the Design Guidelines.
the Design Review Committee shall approve or disapprove all plans within thirty (30) days after
submission and issuance by the Association of a receipt therefor . In the event the Design Review
Committee fails to approve or disapprove such design and location within thirty (30) days after said
plans and specifications have been submitted to it, approval shall be deemed denied, except that the
party submittin g the plans may resubmit the plans and if no response is given for a period of thirty
(30) days after a written request by certified mail for a decision, approval shall be deemed given.
The Design Review Committee may establish. as a part of the Design Guidelines. additional rules
amplifying or supplementing the foregoing procedures . The Design Review Committee may from
time to time. without notice . establish, add to . delete or amend separate standards . rules and
procedures, which shall not be contrary to or inconsistent with these Restrictions, providing for or
othcrrnise•relating to the submission, processing, review and approval of plans and specifications for
Architectural Improvements or various portions or stages thereof. The Design Review Committee



shall not be bound by previous standards or interpretations of its standards : and any consent or
approval of a prior set of plans and specifications shall not preclude disapproval of a subsequent
identical or simiiar set of plans and specifications.

Section 9 .4 Vote . A majority vote of the Design Review Committee is required to
approve a proposed change or improvement, unless the Committee has designated a representative
to act for in which case the decision of the representative shall control.

Section 9 .5 Liability. The Design Review Committee and the members thereof shall
not be liable in damages to any person submitting requests for approval or to any Owner by reason
of any action, failure to act. approval, disapproval or failure to approve or disapprove in regard to
any matter within its jurisdiction hereunder.

Section 9 .6 Variancti . As more particularly set forth in the Design Guidelines . the
Design Review Committee may grant reasonable variances or adjustments from any conditions and
restrictions imposed by this Article or Article 9 hereof in order to overcome practical difficulties and
prevent unnecessary hardships arising by reason of the application of the Restrictions contained in
this Article or Article 9 hereof. Such variances or adjustments shall be granted only in case the
granting thereof shall not be materially detrimental or injurious to the Properties and shall not
militate against the gen-ral intent and purpose hereof.

Section 9.7 Nonconforming Architectural Improvements . In the event that the
Architectural Improvements do not, upon the proposed date set forth in the construction schedule,
conform to the plans submitted to and approved by the Design Review Committee . the Design
Review Committee shall give written notice to the Owner of the property upon which such
Architectural Improvements have been made. Such notice shall specify the nature of the
nonconformity of the Architectural Improvements and shall _rant the Owner a hearing before the
Design Review Committee in accordance with the Bylaws.

If an Owner has not, within sixty (60) days of the mailing or delivery of the written
notice. corrected the nonconformity of the Architectural Improvement . then the Design Review
Committee shall have the right and an easement to direct its agents, employees or contractors to enter
upon the said Owner's property for the purpose of making any or all of such improvements,
alterations or repairs as are necessary to bring the Owner's Architectural Improvements into
conformity with the plans submitted to and approved by the Design Review Committee.

All costs incurred by the Association in the course of the Desi gn Review Committee 's
efforts to bring the nonconforming Architectural Improvements into conformity with the approved
plans as provided above . including costs of labor, materials and all associated administrative costs
reasonably incurred by the Association in connection therewith . shall be added to and become part
of the assessment to which such Owner's Lot is subject and shall become a lien on such Owner's Lot
and the improvements thereon, and shall be enforceable and collected as provided for herein .



Section 9.8 i 14 u mnt Yard Landscapt; . Without limiting
the foregoing, no color changes nor any changes in the original building structure . composition.
products, or in the front yard landscaping shall be pemitted without approval ol'thc Design Rcvicw
Committee .

Section 9 .9 Broad Discretion offlesjgn Reviev .• C'nmmilte . In reviewing plans for
alterations . modifications . additions or other changes to a Dwelling Unit . ir. provement or structure
upon a lot, the Design Review Committee shall exercise its discretion in deciding whether or not
an alteration or modification is in harmony with the overall scheme of subdivision development . As
more particularly set forth in the Design Guidelines, the Design Review Committee shall have the
right to deny alterations or modifications for purely aesthetic reasons if the Design Review
Committee considers the alteration or modification to be unattractive in relation to the overall
scheme of development. or if the Desi gn Review Committee considers the alteration or modification
to be a nuisance or upset of design. or if the Design Review Committee considers the alterations or
modifications to be in contrast to or out of harmony with the style of existing structures, or if the
physical views of the Properties will be disrupted by the alteration or modification . The Design
Review Committee may elicit the opinion of other Owners . including the neighbors of the Owner
submitting the plan for alteration or modification, as to the _onformity and harmony of the proposed
plan with the overall scheme of development, and the effe :t that the proposed plan mi ght have on
the physical views of other Owners . After eliciting these opinions . the Design Review Committee
may. but need not, take them into account in making its final decision of approval or disapproval of
an alteration or modification to an exsting structure. While the opinion of no single Lot Owner will
control a decision of the Design Review Committee, the Design Review Committee may, within its
own discretion, but need not, attach whateve r significance it deems sufficient to the statements of
residents and/or neighbors of the Owner submitting the proposed alteration or Modifications to an
existing structure.

Section 9 .10 al. The Association may establish a reasonable processing fee to defer
the costs of the Design Review Committee in considering any regwsts for approvals submitted to
the Design Review Committee. The Association also may establish a fee schedule and amend such
schedule from time to time. with respect to all or any portion or stare of the processing of plan and
specifications as provided for in Section 9 .3 herein.

Section 9 .11 Fxcmntion. Notwithstanding the above . Declarant shall not be required
to submit any plans to or obtain any consent whatsoever from the Design Review Committee for any
improvements. structures or landscaping built, constructed . erected. modified or altered by Declarant
on the Properties.

Section 9 .12 Submission to Master Association ' s Desi'n Review Committed . In
addition to the terms and provisions contained herein . all Architectural Improvements shall also be
subject to the prior approval of the Master Association's Design Review Committee : provided,
however. no Architectural Improvements shall be submitted to the Master Association's Design
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Review Committee until the same shall have been approved by the Uesit: :, Review Committee of
Cielito Lindo Dc Tubac .

ARTICLE 10
USES AND RESTRICTIONS

All the Properties shall be held, used and enjoyed . subject to the following limitations
and restrictions (in addition to all other provisions hereof):

Section 10 .1 Private Residential Purposes . Dwelling !nits and Lots shall be
occupied and used by the respective Owners solely for first-class private single family residential use
of the Owner. his family, tenants and social guests and for no other purpose . No manufactured.
prefabricated, or mobile homes shall be permitted . No gainful occupation . profession. trade or other
non-residential use shall be conducted on the Properties, except that (a) Declarant or Developer may
maintain sales offices, constrection offices and sales models on the Properties, and (b) an Owner
may carry on a "Home Occupation", as provided below.

"Home Occupation" as permitted by this Section means private consultation and advice
in trades and professions. and the sales or creation of art work . and includes consultation by
professionals such as accountants, lawyers, and doctors, but no portion of - the Properties nor any
dwelling unit shall be used for the full-time general practice of any profession . nor as a lod g e . regular
club meeting place . religious institution, revivalist. cult or sect meeting place, nor may the interior
of any dwelling unit be used for medical or surgical treatment or procedures.

An Owner or occupant residing in a dwelling unit may conduct a Home Occupation
solely within the private confers of a Dwelling Unit so long as : a) the existence or operation of the
business activity is not apparent from the outside of the dwelling unit, and no sound or smell from
the outside of the dwelling unit indicating the conduct of business is detectable : b) the business
activity conforms to all zoning requirements for the Properties: c) the business activity does not
involve frequent or annoying traffic by persons coming on the Properties who do not reside in the
Properties or door-to-door solicitation of residents of the Properties : and d) the business activity is
consistent with the residential, character of the Properties and does not constitute a nuisance or
hazardous or offensive use. nix threaten the security or safety of other residents of the Properties.

No Home Occupation may involve heavy equipment or 'machinery, manufacturing.
drilling, burning or conversion of any garage or carport into a business office or room.

No business conducted upon the Properties or in any dwelling unit by persons other
than the Declarant or its successors and assigns or the Developer . may result in any chan ge to the
=tenor appearance of any dwelling unit or lot . and no business conducted . except by the Declarant
or Developer, shall involve si gns. buildings. or structures in addition to the dwellin g unit.



The Board of Directors shall have the discretion to determine whether, in a particular
case, the conduct of a Home Occupation violates the provisions hereof. If such determination is
made, the Board of Directors shall have the authority to requite that the i•lome Occupation in
question cease immediately.

Sales offices, sales models and construction offices utilized by the Declarant or
Developer on the Properties need not be owned by either Declarant or Developer . Further, sales
models and sales offices may be utilized on the Properties as sales models and sales offices for
the benefit of other subdivisions of either Declarant or Developer .

	

-

Section 10 .2 Animals . No animals of any kind shall be raised, bred. or kept . except
that a reasonable number of generally recognized house or yard pets may be kept, provided that they
are not kept. bred or maintained for any commercial purpose . No animal shall be allowed to become
a nuisance. A "reasonable number" as used in this Section shall ordinarily mean no more than two
pets per household ; provided, however, that the Design Review Committee may determine, in its
sole and absolute discretion, whether a particular animal is a generally recognized house or yard pet
or a nuisance, or whether the number of animals is reasonable.

Section 10.3 Trash Containers . No garbage or trash shall be placed or kept on any
Lot within the Properties, except in covered containers of a type, size, and style which have been
approved by the Design Review Committee, and containers shall at all times be hidden from view
except on days of trash pick-up . All rubbish, trash or garbage shall be removed from the Lots and
shall not be allowed to accumulate thereon . No incinerators shall be allowed.

Section 10 .4 Backboards. No basketball backboards of any kind shall be erected or
attached, by either a permanent or temporary method, to any dwelling unit unless approved by the
Desi gn Review Committee.

Section 10 .5 Aerials . No television, radio, or other electronic towers, aerials,
antennae, satellite dishes or device of any type for the reception or transmission of radio or
television broadcasts or other means of communication shall hereafter be erected, constructed,
placed or permitted to remain on any Lot or upon any improvements thereon, except that this
prohibition shall not apply to those antennae specifically covered by 47 CFR Part 1, Subpart S,
Section 1 .4000 (or any successor provision) promulgated under the Telecommunications Act
of 1996, as amended from time to time.

The Association shall be empowered to adopt rules governing the types of antennae
that arc permissible hereunder, and to establish reasonable, non-discriminatory restrictions relating
to location and safety of antennae structures.

To the extent that reception of an acceptable signal would not be impaired, an
antenna permissible pursuant to rules of the Association may only be installed in a side or rear
yard loation, not visible from the street or (when reasonably feasible) from neighboring property
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or integrated with the Dwelling Unit and surroundin g landscaping to prevent or limit such
visibility . Antennae shrill be installed in compliance with all applicable laws and regulations.

Section 10.6 Nuisances. Allcr completion of construction of any dwelling units and
landscaping of Lots . no rubbish or debris of any kind shall be placed or permitted thereon so as to
render any such property nr any portion thereof unsanitary, unsightly . offensive or detrimental to any
other property in the vicinity thereof or to its occupants . No loud or offensive noise . excessively
glaring or bright lights . 'oul odors or other nuisance shall be permitted to exist or operate upon the
Properties so as to be offensive or detrimental to its occupants . Without limiting the generality of
any of the foregoing provisions, no exterior speakers, horns, whistles, bells or other sound devices,
except security devices used exclusively for security purposes . shall be located, used or placed on
any such property without the prior written approval of the Design Review Committee . The Design
Review Committee, in its sole discretion, shall have the right to determine the existence of any such
nuisance .

Section 19 .7 Parking and Storagg of Vehicles.

A. GeneralRule. Any and all motor vehicles not prohibited by the
provisions hereof shall be stored in a garage so as to conceal the same from view from adjoining
property or from the street or public way . No vehicles may be parked in the streets, upon the ingress
and egress easements created pursuant to Section 8 .8 herein, or upon Common Area, unless the
Association has designated parking spaces in the Common Area.

B. Recreational and	 ommercial Vehicles . Parking and/or storing of
recreational vehicles, commercial vehicles . motorhomes . campers. trailers, boats and similar vehicles
is prohibited on all portions of the Properties, and on any public streets adjacent thereto, except
within the confines of an enclosed structure which has been first approved by the Design ?.eview
Committee. in its sole and absolute discretion . Such vehicles may be parked on the parking area of
an owner's Lot, but only for short periods of time solely for purposes of loading or unloading.

The foregoing prohibition shall not apply to (1) pick-up trucks with no
more than a 3/4 ton capacity with camper shells attached that are no more than seven feet in height
as measured from grourd level; (2) mini-motorhomes that are no more than seven feet in height and
no more than eighteen feet in length: or (3) non-commercial pick-up trucks larger than 3/4 ton
capacity that the Design Review Committee finds to be substantially similar in size and appearance
to smaller vehicles: so long as any such vehicles are used on a regular and recurring basis for regular
transportation and are parked in accordance with the provisions of Section I0 .7A.

C_ Use of Recreational Vehicle as Living (haters . The use or occupancy
of a recreational vehiciti . motorhome . van camper, trailer, or boat as living quarters on either a
temporary or permanent basis is strictly prohibited on any portion of the Properties.
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D . . n ' 'V , . . . At no time shall there be any outside

storage of motor vehicles in stages of construction, reconstruction . modification or rebuilding of
parts of motor vehicles such as frames, bodies, engines or other parts or accessories.

Section 10 .8 Diseases and insects . No owner shall permit any thing or condition to
exist upon any propcny portion of the Properties which shall induce, breed or harbor infectious plant
diseases or noxious insects.

Section 10.9 Drainnc. There shall be no interference with the established drainage
pattern over any property unless approved by the Design Review Committee or unless adequate
provision is made for proper drainage conforming to applicable city and county rules, regulations,
ordinances, and drainage criteria. For purposes hereof, "established drainage" is defined as the
drainage which exists at the time the overall grading of the Properties is completed, or which is
shown on any plans conforming to applicable rules, regulations, ordinances, and applicable drainage
criteria.

Section 10 .10 Modification of-Exterior Wall . Unless approved by the Design Review
Committee, no dwelling unit owner shall alter or modify the exterior wall of a dwelling unit by
cutting any opening in or placing any window of any kind in said exterior wall.

Section 10 .11 Flectrical Serviceand_Te1ephone. Ljnes• All electrical service and
telephone lines shall be placed underground and no outside electrical lines shall be placed overhead;
provided, however, that the Declarant shall not be prohibited from erecting temporary power or
telephone structures incident to construction.

Section 10 .12 Mailboxes . If the Design Review Committee has provided uniform
mailbox designs in the course of original construction, then such designs, colors, lettering, and other
features shall be maintained by each at all times.

Section 10 .I3 Temporary Structures. Etc. Except as hereinafter provided, no structure
of a temporary character, including but not limited to a house trailer, tent, shack. temporary garage,
or outbuilding shall be placed or erected upon any Lot, and no residence placed or erected upon any
Lot shall be occupied in any manner at any time prior to its being fully completed . nor shall any
residence when completed be in any manner occupied until made to comply with all requirements,
conditions. and restrictions herein set forth ; provided, however, that during the actual construction
or alteration of a structure on any Lot, necessary temporary structures for storage of materials may
be erected and maintained by the person doing such work . Thc work of constructing . altering, or
remodeling any structure on any part of any Lot shall be prosecuted diligently from the
commencement thereof until the completion thereof. The provisions of this section shall not apply
to the Declarant or Developer.

Section 10 .14 Lots to be Maintained hain Link Fences and Amin s . Each Lot shall
at all tithes be kept by the owner in a clean, sightly, and wholesome condition . No trash, litter, junk,
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boxes, containers, bottles, cans. implements. machinery, lumber, or other building materials shall
be permitted to remain exposed upon any Lot so that the same are visible from any neighboring Lot
or street . except as necessary during the period of constructioe.

No chain link fencing shall be permitted on any Lot, and no aluminum awnings or
similar reflective finishes may be installed on the exterior of any Dwelling Unit.

Section 10 .15 Lots Not to he Subdivided. No Lot shall be subdivided or resubdivided,
except by Declarant . or except for the purpose of combining portions of a Lot with an adjoining Lot,
provided that no additional building site is created thereby . Rcsubdivision by Declarant may result
in additional Lots at its discretion.

Section 10 .16 No Hazardous Activities. No activities shall be conducted on the
Properties and on improvements constructed on the Properties which are or might be unsafe or
hazardous to any person or property . Without limiting the generality of the foregoing, no firearms
shall be discharged upon the Properties and no open fires shall be lighted or permitted on the
Properties. except in a contained barbecue unit while attended and in use for cooking purposes or
within a safe and well-desi gned interior fireplace or firepit, or except such campfires or picnic fires
on property designated for such use by Declarant.

Section 10.I7 Tanks and Solar Devices . No tanks of any kind . either elevated or
buried, shall be erected. placed, or permitted upon any Lot, and no solar device, panel or equipment
may be installed unless in a location and manner approved by the Design Review Committee.
including such screening as lay be required.

Section 10 .18 Signs . No billboards or advertising signs of any character shall be
erected, placed . permitted or maintained on any Lot or improvement thereon of this subdivision,
except that in the course of selling a dwelling trait, one sign not to exceed five square feet in size
shall be permitted in the front yard area of a Lot. The Declarant is exempt from the provisions of
this Section .

Section 10 .19 Derricks . Boring . Etc . No derrick or other structure designed for use
in boring for oil or natural gas shall be erected . placed or permitted upon any part of
the Properties. nor shall any oil, natural gas . petroleum, asphaltum or hydrocarbon products or
minerals of any kind be produced or extracted therefrom.

Section 10 .20 Landscaping . All landscaping shall confomt to and he compatible with
original landscaping installed by Declarant or Developer, and landscaping shall not be permitted to
cause a nuisance nor shall landscaping be placed near foundations so as to require watering which
may undermine the integrity of such foundations . All landscaping shall require the prior approval
of the Design Review Committee, except for replacement of original landscaping installed by
Declarant or Developer. As provided herein. landscaping outside the private patio walls and
courtyards . including front yard landscaping . shall be the responsibility of the Association .



Section 10 .21 Minimum Driveway R, quiremcntg . Driveways on all Lots shall be
approved by the Design Review Committee.

Section 10 .22 Renting . Each Owner shall have the right to lease or rent his Dwelling
Unit; provided, however. that any lease agreement, including any agreement to lease the Dwelling
Unit on a month to month basis, must be in writing and must provide that the failure of any lessee
or tenant to comply with the Rules, Bylaws . Articles and provisions of this Declaration shall be a
default under the lease . An4 lease agreement shall be for a period of not less than thirty (30) days,
and a copy thereof shall be delivered to the Association.

Section 10 .23 J ;tsurancc Rateg . Nothing shall be done or kept on any Lot or Common
Area which will increase the rate of insurance on such property nor shall anything be done or kept
on or in any Dwelling Uni, or Common Area which will result in the cancellation of insurance on
any such property or which would be in violation of any law, unless expressly approved by the
Desi^n Review Committee.

Section 10 .24 Right of Inspection . During reasonable hours, any member of the
Board, or any authorized representative of the Board shall have the right upon reasonable notice to
the Owner of a Dwelling Unit to enter upon and inspect the Lot (except the interior of Dwelling
Unit), for the purpose of ascertaining whether or not the provisions of this Declaration have been or
are being complied with. and such persons shall not be deemed guilty of trespass by reason of such
entry .

Section 10.25 Exemption of Developer . Nothing in these restrictions shall limit the
right of Developer to complete excavation.. grading, and construction of improvements to any
property owned by Declarant_ or to alter the foregoing, including alterations of design or materials
or both, or to construct such additional improvements as Developer deems advisable in the course
of development so long as any Lot or dwelling unit therein remains unsold . or to use any structure
as a model home or real estate sales of leasing office.

ARTICLE II
GENERAL PROVISIONS

Section 11 .1 arm. The Restrictions in this Declaration. as from time to time
:.mended as provided below, shall remain in full force and effect for a period of twenty (20) years
from the date of recordatio :t thereof and shall thereafter be deemed to have been renewed and
automatically extended for successive periods of ten (10) years each, subject to repeal at any time
by the written consent of the Owners of at least ninety percent (90%) of the Lots .



A. Procedure . This Declaration may be amended by an instrument in
writing, signed and acknowledged by the President and Secretary of the Association. certifying that
such Amendment has been approved by the vote or written consent of the then Owners . including
Declarant, of not less than seventy-five percent (75%) of the Lots within the Properties . Such
amendment shall be effe9ive upon its recordation with the Santa Cruz County Recorder. Santa Cruz
County, Arizona.

Notwithstanding the foregoing, so long as Declarant owns at least eleven (1 I) Lots
shown upon the Plat or annexed hereunder, Declarant shall have the right of its own volition and
without any other consent or approval to amend this Declaration.

B. Amendments Necessary for FHA Compliance etc . Notwithstanding
anything to the contrary contained in this Declaration, if Declarant shall determine that any
amendments to this Declaration or any amendments to the Articles of Incorporation or Bylaws of the
Association shall be necessary in order for existing or future mortgages . deeds of trust, or other
security instruments to be acceptable to the Veterans Administration . the Federal Housing
Administration of the U .S . Department of Housing and Urban Development . the Federal National
Mortgage Association or the Federal Home Loan Mortgage Corporation, then Declarant shall have
and hereby specifically reserves the right and power to unilaterally make and execute any such
amendments without obtaining the approval of any other Owners, Members, or First Mortgagees.

C. Declarant Approval. So long as Declarant owns a single Lot, any
amendment or termination proposed shall first be submitted to Declarant for approval and, should
Declarant refuse to approve such amendment . such amendment or termination shall be null and void,
provided that this right of veto shall not endure beyond four (4) years after recording of this
Declaration or after recording of a Declaration of Annexation, whichever is later.

D. Non-1 tniform Amendments . No amendment shall be invalid solely
because it affects Lou within the Properties in a non-uniform manner.

Section 11 .3 Annexation. Declarant may, until June 30, 2020 . or so long as it owns
any Lot in the Properties or within land . annexed, whichever is later, annex into the Properties
additional property (the "Annexation Land") without the consent of the Association, Owners,
Members or any First Mortgagee . Such annexation may be from any adjacent land owned by
Declarant at the time of annexation.

Each such annexation shall be accomplished by Declarant recording a Declaration of
Annexation in the Office of the County Recorder of Santa Cruz County . Arizona. which document
shall provide for annexation to this Declaration of the property described in such document and shall
be executed by Declarant.
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Upon recording of any Declaration of Annexation . the lots described therein shall be

deemed Lots hereunder, and the Lots, together with any common areas so designated . shall be
deemed a part of the Properties . All provisions of this Declaration . .including but not limited to those
provisions regarding assessments by the Association and any right to cast votes as Members of the
Association, shall apply to annexed property immcdiatrly upon recording the Declaration of
Annexation . unless provided to the contrary in the Declaration of Annexation or in covenants
recorded by Declarant with respect to the Annexation Land.

The annexation of additional property shall extend the exclusive voting rights of the
Declarant and all the Declarant's special reserved rights as provided in this Declaration.

A Declaration of Annexation may include, but shall not be limited to, a designation and
description of the nature of the Lots and structures in the annexed property, including but not limited
to the type and quality of construction. Declarant may annex all or any part of said Annexation Land
at its sole discretion.

The Declarant expressly reserves the right in the course of development of the annexed
property to designate common areas as open spaces, peaks, ridges and washes . The Declarant may
convey the common areas in such annexed property, as appropriate, to the Association and the
Association shall accept such property as Common Area.

Section 11 .4 Enforcement and Non-Waiver.

A. Enforcement. Except as otherwise provided herein, the Association or
any Owner shall have the right to enforce by any proceeding at law or in equity, all restrictions,
conditions, covenants, reservations, liens or charges or Rules now or hereafter imposed by provision
of this Declaration .

B. Violation of Rules. If any Owner. his family or any licensee, tenant or
lessee or invitee violates the restrictions of this Declaration or the Association's Rules . the Board
may, in addition to any other enforcement provisions contained herein, suspend the right of such
person to use the Common Area. under such conditions as the Board may specify, for a period not
to exceed sixty (60) days for each violation . Each day an infraction continues is a separate violation.
Before invoking any such suspension, the Board shall give such person notice of hearing before the
Board.

Further, the Association shall have the authority to bring an action at
law or in equity to enforce any of the provisions and Restrictions of this Declaration . Expenses of
enforcement . in the event the Association is a substantially prevailing party . shall be paid to the
Association by the Owner against whom enforcement action was commenced . The Association shall
have the right to enter upon the Lot of any Owner for the purpose of repairing, modifying, or
demolishing improvements which are not in conformance with the provisions of this Declaration and
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all expenses incurred in connection therewith shall be paid to the Association by the Owner in
violation.

C. Violation of Law. Each and every provision of this Declaration and any
amendment hereto shall be subject to all applicable governmental ordinances and subdivision
regulations and any future amendments thereto . Any violation of any state, municipal or local law,
ordinance or regulation pertaining to the ownership, occupation or use of any of the Properties is
hereby declared to be a violation of this Declaration and subject to any or all of the enforcement
procedures set forth herein or in the Bylaws.

D. Remedies Cumulative . Each remedy provided herein is cumulative and

E. Non-Waiver . Failure by the Declarant . the Developer, the Board, the
Association, the Design Review Committee, or by any Owner to enforce any of the provisions hereof
at any time shall not constitute a waiver of the right thereafter to enforce any of such provisions.

F. Severability. Invalidation of any one of these covenants or restrictions
by judgment, court order, or waiver, shall not affect the enforceability of any other provisions which
shall remain in full force and effect.

A. jnterpretatiotj . The provisions of this Declaration shall be liberally
construed to effectuate the purpose of creating a uniform plan for the development and operation of
the Properties. Except for judicial construction, Declarant shall have the exclusive right to construe
and interpret this Declaration and the provisions and Restrictions herein . Iit the absence of any
adjudication to the contrary by a court of competent jurisdiction, Declarant's construction or
interpretation of the provisions and Restrictions in this Declaration shall be final, conclusive and
binding upon all persons and the Properties.

B. Restrictions Severable . Notwithstanding any other provision hereof',
each of the provisions of this Declaration shall be deemed independent and severable, and the
invalidity or partial invalidity of any provision or portion thereof shall not affect the validity or
enforceability of any other provision..

C. References to Restrictions. Any and all instruments of conveyance or
lease of any interest in any Lot or the Properties may contain reference to this Declaration and shall
be subject to the Restrictions in this Declaration the same as if they were therein set forth in full:
provided that the Restrictions herein shall be binding upon all persons affected by the stune, whether
express reference is made to this Declaration or not.



D. Rule Aeitimt Pemetuitie5 . In the event the provisions hereunder are
declared void by a Court of competent jurisdiction by reason of the period of time herein stated for
which the same shall be effective, then in that event said perieds of time shall be reduced to a period
of time which shall not violate the rule against perpetuities as set forth in the laws of the State of
Arizona.

E. Singular Includes Plural : Gender. Unless the context requires a contrary
construction, the singular shall include the plural and the plural the singular: and the masculine,
feminine or neuter shall each include the masculine, feminine and neuter.

F. 	 aptiun5 . All captions and titles used in this Declaration are intended
solely for convenience or reference purposes only and in no way define, limit or describe the true
intent and meaning of the provisions hereof.

Section 11 .6 Exemption of Declarant and Developer. Nothing in this Declaration
shall limit the right of Developer or Declarant to complete excavation, grading and construction of
improvements to any of the Properties or to construct such additional improvements as Developer
deems advisable in the course of development of the Properties so long as any Lot therein remains
unsold . Further, nothing in this Article shall limit the right of a Developer or Declarant to use any
structure as a sales model, sales office or construction office or parking area and to place any sign,
banner. flag or similar method of advertisement to promote sales within the Properties or
subdivisions of Declarant or Developer . Without limitation, the Declarant and Developer may
maintain sales . administrative and construction offices on any Lot within the Properties and may
maintain parking areas and parking lots on any Lot or Common Area within the Properties . The
rights of Declarant or Developer hereunder or elsewhere in this Declaration may be assigned by
Declarant or Developer.

Section 11 .7 Delivery of Notices and_Documcnt5 . Any written notice or other
documents relating to or required by this Declaration may be delivered either personally or by mail.
If by mail, it shall be deemed to have been delivered seventy-two (72) hours after a copy of same has
been deposited in the United States mail, postage prepaid, addressed as follows:

If to the Association :

	

Cielito Lindo De Tubac Homeowners Association
P .O . Box 4241
Tubac, Arizona 85646
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If to the Declarant :

	

Baca Float Land Development Limited Partnership
c/o Brasher-Ross Real Estate, Inc.
P . O . Box 4241 .

Tubac, Arizona 85646

Attention : Roy Ross and Gary Brasher

If to an Owner :

	

To the address of the Owner within the subdivision.

The address of any of the above parties may be changed at any time by the party concerned
by delivering written notice of change of address to the Association . Each Owner of a Lot shall file
the correct mailing address of such Owner with the Association, and shall promptly notify the
Association in writing of any subsequent change of address.

Section 11 .8 Binding Effect. By acceptance of a deed or acquiring any ownership interest
in any of the Properties included within this Declaration, each person or entity, for himself, or his
heirs, personal representatives . successors, transferees and assigns, binds himself, his heirs, personal
representatives . successors. transferees and assigns to all of the provisions, Restrictions, covenants.
conditions, rules and regulations now or hereafter imposed by this Declaration and any amendments
thereof. In addition . each such person by so doing thereby acknowledges that this Declaration sets
forth a general scheme for the Properties and hereby evidences his intent that all the Restrictions,
conditions. covenants, rules, and regulations contained herein shall run with the land and be binding
on all subsequent and future owners, grantees, purchasers, assignees, and transferees thereof.
Furthermore, each such person fully understands and acknowledges that this Declaration shall be
mutually beneficial, prohibitive and enforceable by the various subsequent and future owners.

Section 11 .9 Resale of Lot by Owner . Each Owner shall notify the Association . not less
than 10 business days prior to the closing of any sale of such Owner's Lot . of the name and address
of the purchaser thereof, as well as the scheduled closing date for the sale . The Association shall,
upon receipt of such information. mail or otherwise deliver to such purchaser such information as
is required by the Bylaws or by applicable law.

Section 11 .10
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Barrio De Tubac . This Declaration and the rights of Owners and lembers in and to their Lots, as
set forth herein . and as provided for in the Articles, Bylaws and Rules of Cielito Lindo De Tubac
Homeowners Association are subject to and subordinate to the Master Declaration, and the Articles,
Bylaws and Rules of Barrio De Tubac.
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